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CONGRESSIONAL RECORD Congress did not intend that there be
any limitation at all. It was intended
that a taxpayer 10 years from now, if
he wished could take advantage of the
new schedules. It was the intention of
Congress that he make this election
when he was ready and at whatever date
he chose. The 3-, 4-, 5-year period
should never have entered into it.
The Treasury Department by its most
recent ruling has removed that time limitation. I compliment them. The Treasury Department is recognizing its error.

But I point out that American business is
not getting any additional tax cut that
it did not have under the 1962 law or
that Congress did not intend that they
have fully under the 1962 law.

It was

not the intention of Congress that anyone who had not made this election prior
to a 3-year period be deprived of it.
I repeat, this is not a new tax cut.
Mr. MANSFIELD. Mr. President, I
suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to call
the roll.
Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.
The PRESIDING OFFICER. Without

objection, it is so ordered.
PRESIDENTIAL

AND

VICE-PRESI-

DENTIAL
SUCCESSION-PRESIDENTIAL DISABILITY
The Senate resumed the consideration
of the joint resolution (S.J. Res. 1) proposing an amendment to the Constitution of the United States relating to
succession to the Presidency and VicePresidency and to cases where the President is unable to discharge the powers
and duties of his office.
Mr. BAYH.
Mr. President, I ask
unanimous consent that the committee
amendments be considered and agreed
to en bloc, and that the bill as thus
amended be considered as original text
for the purpose of further amendment,
not prejudicing the rights of any Senator
to further amend the bill.
The PRESIDING OFFICER. Is there

objection?

The Chair hears none, and

it is so ordered.
The committee amendments agreed to
en bloc are as follows:
On page 2, line 17, after "SEC. 3.", to strike
out "If the President declares in writing" and
insert "Whenever the President transmits to
the President of the Senate and the Speaker
of the House of Representatives his written

declaration"; in line 23, after "SEC. 4.", to
strike out "If the President does not so declare, and the Vice President with the written
concurrence of a majority of the heads of the
executive departments or such other body as
Congress may by law provide, transmits to
the Congress his written declaration that
the President is unable to discharge the
powers and duties of his office, the Vice President shall immediately assume the powers
and duties of the office as Acting President."
and insert "Whenever the Vice President, and
a majority of the principal officers of the
executive departments or such other body as
Congress may by law provide, transmit to the
President of the Senate and the Speaker of
the House of Representatives their written
declaration that the President is unable to
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discharge the powers and duties of his office,
the Vice President shall immediately assume
the powers and duties of the office as Acting
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written concurrence of" and insert in lieu
thereof: "and".

On page 3, line 20, strike the following: "transmits within two days to the
Congress his" and insert in lieu thereof:
"transmit within two days to the Presithe House of Representatives"; in line 18, dent of the Senate and the Speaker of the
after the word "the", where it appears the House of Representatives their".
first time, to strike out "heads" and insert
The PRESIDING OFFICER. The
"principal officers"; and at the beginning question is on agreeing
to the amend.
of line 23, to strike out "will immediately" ments of the Senator from
Indiana.
and insert "shall immediately proceed to"';
The amendments were agreed to.
so as to make the joint resolution read:
President."; on page 3, line 13, after the
word "the", where it appears the second
time, to strike out "Congress" and insert
"President of the Senate and the Speaker of

"Resolved by the Senate and House of Representatives of the United States of America
in Congress assembled (two-thirds of each
House concurring therein), That the following article is proposed as an amendment to
the Constitution of the United States, which
shall be valid to all intents and purposes as
part of the Constitution when ratified by the
legislatures of three-fourths of the several
States within seven years from the date of
its submission by the Congress:
" ARTICLE -

"'SECTION 1. In case of the removal of the
President from office or of his death or resignation, the Vice President shall become President.
" 'SEC. 2. Whenever there is a vacancy in
the office of the Vice President, the President
shall nominate a Vice President who shall
take office upon confirmation by a majority
vote of both Houses of Congress.

"'SEC. 3. Whenever the President transmits
to the President of the Senate and the
Speaker of the House of Representatives his
written declaration that he is unable to discharge the powers and duties of his office,
such powers and duties shall be discharged
by the Vice President as Acting President.
"'SEC. 4. Whenever the Vice President, and
a majority of the principal officers of the executive departments or such other body as
Congress may by law provide, transmit to the
President of the Senate and the Speaker of
the House of Representatives their written
declaration that the President is unable to
discharge the powers and duties of his office,
the Vice President shall immediately assume
the powers and duties of the office as Acting
President.
" 'SEC. 5. Whenever the President transmits
to the President of the Senate and the
Speaker of the House of Representatives his
written declaration that no inability exists,
he shall resume the powers and duties of his
office unless the Vice President, with the
written concurrence of a majority of the
principal officers of the executive departments or such other body as Congress may
by law provide, transmits within two days to
the Congress his written declaration that the
President is unable to discharge the powers
and duties of his office. Thereupon Congress
shall immediately proceed to decide the issue. If the Congress determines by twothirds vote of both Houses that the President is unable to discharge the powers and
duties of the office, the Vice President shall
continue to discharge the same as Acting
President; otherwise the President shall resume the powers and duties of his office.'"

Mr. BAYH.

Mr. President, and Mem-

bers of the Senate, on December 1, 1964,

the President of the United States had a
small growth removed from his hand.
The Nation wondered. On January 23,
1965, Americans awoke to learn that during the night the President had entered
the hospital with a cold. The Nation,
and, indeed, much of the world worried.
But we were fortunate on each of those
occasions.
Today we have a strong, forthright,
and vigorous President of the United
States. I might also add that we are
fortunate today because we have an ablebodied and vigorous Vice President of the
United States. This was not the case in
the sad months following November 22,
1963.
We have not been so fortunate in the
past to have had able-bodied, vigorous
Presidents and Vice Presidents.
Sixteen times in the history of our
country we have been without a Vice
President. All Americans can recall the
eight Presidents who have died in office,
but our memories fail us in remembering that seven Vice Presidents died in
office; and one Vice President, John Calhoun, resigned to become a U.S. Senator.
The total span during which this Nation has not had a Vice President has
been in excess of 37 years.
There have been serious presidential
disabilities over various periods of the
history of our country. I should like to

review them briefly.
President Garfield lay disabled for 80
days after being struck by the bullet of
an assassin.
Ruth Silva, in her book "Presidential
Succession," described that period in
these words:
During these 80 days a great deal of urgent
business demanded the President's immediate attention: there were postal frauds; officers did not perform their duties because
they had not been commissioned; the country's foreign relations were deteriorating
* * * Nearly every day the newspapers mentioned some important matter which was
ignored because it required the President's
personal attention.

And still there was no one to perform
the functions that only the disabled PresMr. BAYH. Mr. President, I send to ident could perform.
the desk an amendment to section 5 of
President Wilson had a serious illness
the bill and ask that it be stated. I feel lasting 16 months. To all intents and
that this was the intention of the com- purposes, history shows that his wife and
mittee. It is a change of wording that his physician conducted the Government
needs to be made in order to have the of the United States. No member of the
bill conform to the intention of the comCabinet was permitted to see the Presmittee. It does not change the bill in ident for a minute. No one could see
any way at all.
or hear a word he said or wrote.
The PRESIDING OFFICER. The
Presidential Assistant Joseph Tumulty
clerk will state the amendments.
was not allowed to see the President.
The LEGISLATIVE CLERK. On page 3, in
However, in good conscience, he felt he
line 17, strike the following: "with the was compelled to give Mrs. Wilson a list
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of business which he felt needed Presidential action.
I quote from Eugene Smith's "When
the Cheering Stopped," relating to that

time:

The railways taken over during the war
still awaited return to their owners, the
Costa Rican recognition matter was still
up in the air, a commission to deal with
the mining strike situation should be appointed, the Secretaries of the Treasury and
the Interior and the Assistant Secretary
of Agriculture needed replacements, there
were vacancies in the Civil Service Commission, Federal Trade Commission, Interstate
Commerce Commission, Shipping Board,
Tariff Committee and other agencies, and
that diplomatic appointments were needed
for Bulgaria, China, Costa Rica (if recognized), Italy, the Netherlands, Salvador,
Siam, and Switzerland. Also, the Democratic
leadership in the Senate desperately wanted
an expression of Wilson's policy in dealing
with the Lodge amendments to U.S. entry
into the League of Nations.
Subsequently, without Presidential advice, America's entry, and later the
League of Nations itself, failed.
President Cleveland underwent a
major operation, in complete secrecy,
aboard a private yacht cruising off Long
Island.
More recently, in the memory of all
of us, President Eisenhower had three
The Vice President,
serious illnesses.
Mr. Richard Nixon, in his book "Six
Crises," describes the period surrounding
the Presidential heart attack on September 24, 1955, as a period of "governmental lull."
However, if it was a period of governmental lull, I wonder what a period of
governmental crisis would have been.
I quote from the New York Times of
September 27, 1955, relating to the times
in which we lived:
Top-level decisions were pending on disarmament policy, budgetary problems, military force levels, certain politicostrategic
questions, withdrawal of troops from Korea,
future military policy toward Formosa, and
reduction of forces in Japan.
For some 2 months after President
Eisenhower's heart attack the Government was directed, for all intents and
purposes, by a six-man committee, comprised of Vice President Nixon, Presidential Assistant Sherman Adams, Mr.
Dulles, Secretary of State, Attorney General Brownell, Secretary of the Treasury
Humphrey, and General Persons.
Vice President Nixon wrote of this
period in his "Six Crises":
Although it was hardly mentioned, I am
certain that many of us realized our teamgovernment would be inadequate to handle
an international crisis, such as a brush-fire
war or an internal uprising in a friendly
country or a crisis of any ally. The everpresent possibility of an attack on the United.
States was always hanging over us. Would
the President be well enough to make the
decision? If not, who had the authority to
push the button?
Vice President Nixon, after President
Eisenhower's second illness, which was a
30
-minute operation for an attack of
ileitis on June 8, 1956, says, in his book

"Six Crises":

On several occasions afterwards he (Eisenhower) pointed out to me that for the 2
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hours he was under anesthesia the country tive authority of the U.S. Government.
was without a chief executive, the Armed First, I refer to article II, section 1 of
Forces without a Commander in Chief. In the Constitution.
the event of a national emergency during
I believe we should refer to article II,
those 2 hours, who would have had the undisputed authority to act for a completely section 1 of the Constitution on this particular question. The contents of article
disabled President?
II deal with the responsibility of the ExAgain, Vice President Nixon, on Presi- ecutive authority in our country.
dent Eisenhower's third illness, which
Section 1 specifies:
was a stroke on November 27, 1957, statThe executive Power shall be vested in a
ed in his book:
President of the United States of America.
It was a time of international tensions. He shall hold his Office during the Term of
Only a month before the Soviet Union had four Years, and, together with the Vice Presput its first Sputnik in orbit * * *. The ident, chosen for the same Term, be elected,
most immediate problem was a scheduled as follows
meeting of NATO only 3 weeks away * * *
In addition, article II, following the ExOn the domestic front, the first signs of the
1958 economic recession were becoming ob- ecutive powers, or executive contingenvious * * *. We were having serious budget cies, deals with the selection of electors,
problems.
it deals with the manner in which the
So wrote the former Vice President, President and Vice President shall be
elected. This, let me point out, has subwho was forced to serve during three sesequently been amended in the 12th
rious Presidential illnesses.
Former Attorney General Brownell, amendment. It deals with the qualificawho was one of the committee of six dur- tions which are prescribed for the Presiing the illness mentioned, wrote of the dent and the Vice President. It deals
half hour when President Eisenhower with Presidential compensation. It deals
was unconscious during his ileitis op- with the oath of office which the President is required to take. It deals, most
eration that:
important of all, with the powers and
It was realized that the announced intention of the President to undergo a serious duties which are given to the President.
operation might entice a hostile foreign pow- It deals with messages-the state of the
er to make some drastic move in the expecta- Union message, and others-which the
tion of finding, at the critical moment, con- President may make to the Congress. It
fused and uncertain leadership in the United also provides for the event of removal,
States.
death, resignation, or inability of the
Senate Joint Resolution 1 is an effort President.
I should like to read this last provito guarantee continuity within the executive branch of Government. It is de- sion, because it is this provision with
signed to provide that we shall always which we are dealing specifically in Senhave a President or Acting President ate Joint Resolution 1.
The clause reads as follows:
physically and mentally alert. Second,
and of equal importance, it is to assure
In case of the Removal of the President
that whoever the man may be, there from Office, or of his Death, Resignation, or
will be no question as to the legality of Inability to discharge the Powers and Duties
his authority to carry out the powers and of the said Office, the Same shall devolve on
the Vice President, and the Congress may
duties of the office.
Law provide for the Case of Removal,
Mr. LONG of Louisiana. Mr. Presi- by
Death, Resignation or Inability, both of the
dent, will the Senator yield?
President and Vice President, declaring.what
Mr. BAYH. I am glad to yield.
Officer shall then act as President, and such
Mr. LONG of Louisiana. I commend Officer shall act accordingly, until the Disthe Senator for the fine work he has ability be removed, or a President shall be
done both in studying the background elected.
and problem and also in bringing the
Senate Joint Resolution 1 is designed
measure before the Senate at this very to clarify the ambiguity, and remove the
early date. The Senator has labored uncertainty and doubt which have been
long in the vineyard on this matter. I raised over the years by this clause.
believe he managed the measure in the
I ask unanimous consent to have
previous Congress, which the Senate printed in the RECORD the text of Senate
passed. Unfortunately, on that occasion, Joint Resolution 1, as amended by the
the House failed to act. I certainly hope committee, and more recently amended
that the efforts of the Senator will be by unanimous consent of the Senate.
crowned with success, and also the efThere being no objection, the joint
forts of his committee; and that this resolution, as amended, was ordered to
measure, having passed the Senate, will be printed in the RECORD, as follows:
be promptly acted upon by the House of
S.J. RES. 1
Representatives in the first session of
Joint resolution proposing an amendment to
Congress.
the Constitution of the United States reMr. BAYH. I am grateful to the Senlating to succession to the Presidency and
ator for his kind words. I know of his
Vice-Presidency and to cases where the
long interest in this subject and have
President in unable to discharge the powers
and duties of his office
discussed it with him. I know of his
concern that this loophole in the ConResolved by the Senate and House of Repstitution of the United States should be resentatives of the United States of America
in
Congress assembled (two-thirds of each
filled.
concurringtherein), That the follow(At this point Mr. PELL took the chair House
ing article is proposed as an amendment to
as Presiding Officer.)
the Constitution of the United States, which
Mr. BAYH. Mr. President, let me re- shall be valid to all intents and purposes as
view for a moment what has gone on be- part of the Constitution when ratified by the
fore, to establish and clarify the Execu- legislatures of three-fourths of the several

CONGRESSIONAL RECORD-

3252

States within seven years from the date of
its submission by the Congress:
"ARTICLE -

"SECTION 1. In case of the removal of the
President from office or of his
ignation, the Vice President
President.
"SEC. 2. Whenever there is
the office of the Vice President,

death or resshall become
a vacancy in
the President

shall nominate a Vice President who shall
take office upon confirmation by a majority

vote of both Houses of Congress.
"SEc. 3. Whenever the President transmits
to the President of the Senate and the
Speaker of the House of Representatives his
written declaration that he is unable to discharge the powers and duties of his office,
such powers and duties shall be discharged
by the Vice President as Acting President.
"SEC. 4. Whenever the Vice President, and
a majority of the principal officers of the
executive departments or such other body
as Congress may by law provide, transmit to

SENATE

dent, he struck the word "acting." Ever
since that time, it has become so entrenched in the laws of the land that it
is indeed the law of the land today.
We feel that we should remove any
doubt whatsoever about this issue.
The point is not so ridiculous as it
seems because on December 10, 1963, following the tragedy in Dallas, Tex., the
New York Times published an article
concerning a New Mexico lawyer named
Leonard Jones, who had forwarded a
brief to the Attorney General challenging the right of President Johnson to
take the oath of office as President,
rather than the oath as Acting President.
I also point out that the 22d amendment to the Constitution which is a relatively recent amendment, reads in part
as follows:

SECTION 1. No person shall be elected to
the President of the Senate and the Speaker
more than twice,
of the House of Representatives their writ- the office of the President
no person who has held the office of
and
ten declaration that the President is unable
to discharge the powers and duties of his President, or acted as Presidentoffice, the Vice President shall immediately
I emphasize the word "acted"assume the powers and duties of the office as
for more than two years of a term to which
Acting President.
"SEC. 5. Whenever the President transmits some other person was elected President
to the President of the Senate and the *shall be elected to the office of the President
Speaker of the House of Representatives his more than once.
written declaration that no inability exists,
Therefore, in the recent history of
he shall resume the powers and duties of his amending the Constitution, we have reoffice unless the Vice President, and a majority of the principal officers -of the executive ferred to the possibility of the Vice
departments or such other body as Congress

may by law provide, transmit within two
days to the President of the Senate and the
Speaker of the House of Representatives their
written declaration that the President is unable to discharge the powers and duties of
his office. Thereupon Congress shall immediately proceed to decide the issue. If the
Congress determines by two-thirds vote of
both Houses that the President is unable to
discharge the powers and duties of the office,
the Vice President shall continue to discharge the same as Acting President; otherwise the President shall resume the powers
and duties of his office."
Mr. BAYH.

Mr. President,

Senate

Joint Resolution 1 removes all doubt
about the Vice President succeeding to
the office of President.
There may be some Senators who
might believe it rather foolish to deal
with a problem of this kind when all
America takes it for granted. All America does not take it for granted. There
is significant constitutional authority,
and constitutional scholars are concerned about the fact that there still is
a scintilla of doubt as to whether the
President, upon dying, is succeeded by
the Vice President who succeeds to the
office as President, or merely assumes
the powers and duties of the office as
Acting President.
I ask Senators to recall with me the
first tragedy which occurred when President William Henry Harrison was lost,
and he was succeeded by the then Vice
President Tyler. The first papers which
were given to the new President to sign
contained under his name the words
"Acting President." Subsequently, a
close analysis of what our constitutional
forefathers discussed in the Constitutional Convention leads us to believe that
there was good reason for including the
words "Acting President."
Inasmuch as Vice President Tyler decided that he did not wish to be acting
President, that he wished to be Presi-

President perhaps being Acting President
instead of being President. This can be
remedied and should be, I feel-and will
be-by specifying, as we do, in section 1
of Senate Joint Resolution 1, that upon
the death of the President, the Vice
President shall become the President.
It also provides that in the event thereis a Vice-Presidential vacancy either because of death, resignation, or removalof either Vice President or President,
both cases of which would result in a
vacancy-the President would be nominated by a majority vote in both Houses
of Congress, and subsequently a new
Vice President would be elected, who
would, in fact, be the Vice President.
This formula provides, first, that there
would be a Vice President at all times;
second, that there would be a Vice President who would be acceptable to the
President, a Vice President with whom
the President could work.
I hope all Senators will agree with me
that at a time of international crisis,
such as the death of a President in the
United States, the last thing we would
need would be a Vice President with
whom the President could not get along.
Third, it would provide for a Vice
President who would have received a
vote of confidence and would have been,
in fact, elected by the Members of both
Houses who have the responsibility for
being close to the people and knowing
what they desire and expressing their
wishes in Congress.
I should like to emphasize briefly for
the RECORD the importance of having a
Vice President at all times.
I do not believe that there is any office in existence which has been subjected to more puns and ridicule at one
time or another in the history of our
country than the office of Vice President.
This might have been well directed toward some Vice Presidents at an earlier
age in the development of the country,
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but today we have seen a rapid development in the office of Vice President to
the point where he is now a full-time
officeholder.
Today, the Vice President is not a figurehead. He is the chief ambassador
of our country, traveling all over the
world carrying the flag and the good will
of America with him. He sits in at Cabinet meetings. He is a member of the
National Security Council. He is Chairman of the National Aeronautic and
Space Administration. He is Chairman
of the President's Committee on Equal
Employment Opportunity. He presides
over the Senate. He has the opportunity-and I feel that he should-to relieve the President of many of the social
obligations which rest upon the Chief of
State.
In addition, the Vice President is only
one heartbeat away from the most powerful office in the world.
Therefore, I believe that it is abundantly clear that we need provisions in
the Constitution to enable the United
States to have a Vice President at all
times.
Let me hastily point out that in the
area of succession Congress has dealt
with the problem on three occasionsin 1792, 1886, and 1894. On all three
occasions it did not deal with replacing
a Vice President or with the necessity
of finding someone to serve as President
when the President was unable to perform the powers and duties of his office,
but only with the contingency that would
arise when both the President and Vice
President were removed.
Let us pass quickly to sections 3, 4,
and 5 of the joint resolution, which deal
with the inability of the President to
carry out the powers and duties of his
office.
Searching high and low for the
intent of our Founding Fathers for a
reference to which I referred earlier,
first, inability and, second, disability, we
find little solace in the notes on the Constitutional Convention. Only one question was raised on this point, and that
was raised by John Dickinson of Delaware, wnen he rose on the floor and
said:
What is meant by the term "disability,"
and who shall determine it?

To that question no answer was given.
That is the only reference to this subject.
Mr. President, absent any direction by
our Constitutional Fathers, we have been
drifting on a sea of indecision for the
best part of two centuries. We have not
dealt with the admittedly complicated
problem of Presidential inability.
Let us consider how Senate Joint
Resolution 1 deals with the problem.
Section 3 specifies that the President
may voluntarily declare his own disability, and, upon doing so, and upon
transmitting to the Speaker of the House
and the President of the Senate his written declaration, the Vice President shall
assume the powers and duties of the
office as Acting President for the duration of the President's illness or disability.
Let me emphasize two things. The
Vice President assumes only the powers
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and duties of the office, not the office dures into a constitutional amendment.
itself, and does not become President but, There is no flexibility which would be
called for in the event of a contingency
in fact, is only Acting President.
This, I think, is a reasonable assump- which is not covered in a constitutional
tion to make. It is an assumption which amendment. It would necessitate a long,
the Attorney General made in testify- extended and rather tortuous course
ing before our committee. It is the as- under another constitutional amendsumption that Presidential power given
up voluntarily may be assumed in the

same manner in which it was given when
the President desires to do so.
Mr. HRUSKA. Mr. President, will the
Senator yield, or would he prefer to finish his statement before yielding for a
question?
Mr. BAYH. How extensively does the
Senator wish to interrogate me?
Mr. HRUSKA. This deals with the
Vice President assuming the powers and
duties of the Presidency as Acting President. I should like to ask only a brief
question on that point.
Mr. BAYH. I yield. I do not desire
to avoid questions from my good friend
from Nebraska, who I am sure has many
penetrating questions to ask. However,
I would like to complete my statement

and not yield if the questioning is to be
extensive.
Mr. HRUSKA. I have only a brief
question.
Mr. BAYH. I yield.
Mr. HRUSKA. In regard to the question of the Vice President assuming the
powers and duties of the President's office, may I ask whether there is any language in the joint resolution for creating
the office of Acting President if the Vice
President then in office is disabled and
unable to act?
Mr. BAYH. There is not.
Mr. HRUSKA. There is not?
Mr. BAYH. No; not as long as there
is a Vice President who is merely Acting
President, and the President is alive.
Mr. HRUSKA. But if the President is
disabled or is incompetent or for some
other reason is not able to assume the
duties and powers of the Presidency, under the joint resolution there will be no
means by which a Vice President can be
selected. Is that correct?
Mr. BAYH. The Senator is correct.
I might elaborate on that point by giving the feeling of the sponsors as well
as the members of the committee, by
trying to incorporate very quickly some
of the testimony which was brought before the committee. As the Senator
knows well, and as I mentioned a moment ago, Congress has dealt with the
problem of Presidential and Vice-Presidential deaths in three succession acts.
Therefore, the Speaker of the House is

next in line. We could become entangled in the question of separation of
Powers more than we have. Would the
Speaker have to give up his office or resign from Congress? We have dealt with
the two most important emergencies so
far as the Executive is concerned, first,
the need to have a Vice President at all
times and, second, to have an able-bodied
President. We feel that we should get
this provision into the Constitution and
then deal with some of the other eventualities and perhaps propose another constitutional amendment.
Mr. HRUSKA. That is one of the
weaknesses in putting all these proce-

ment.
Mr. BAYH. It depends on whether
the Senator feels that the removal of the
President from office even temporarily

is of such significance that we should
incorporate within the Constitution certain basic provisions that must be followed and the protections that must be
given to the President, such as the protections already given, as in the case of
impeachment, and such provisions as
that under the 12th amendment so far
as only the President is concerned.
Mr. HRUSKA. In the amendment
which I understand will be offered by
the Senator from Illinois [Mr. DIRKSENI,
provision is made for the contingency in
this language:
The Congress may by law provide for
other cases of removal, death, resignation, or
inability of either the President or Vice
President.
That contingency with respect to the
Vice President is not contained in Senate
Joint Resolution 1.
Mr. BAYH. The Senator is correct.
It is not.
Mr. HRUSKA. I thank the Senator.

Mr. BAYH. I trust that we shall have
the opportunity to discuss in some detail
the relative merits of dealing with the
question by statute compared with dealing with it by constitutional amendment,
because I believe this is a question which
should be discussed. I have certain
strong feelings on the question, which
are supported by a majority of the committee-though my friend from Nebraska
disagrees with them-that a statutory
approach would be insufficient to deal
with the problem. We have a difference
of opinion, to be sure.
Mr. HRUSK. I thank the Senator for
his courtesy.
Mr. ELLENDER. Mr. President, since
the Senator from Indiana has yielded to
my good friend the Senator from Nebraska, will he yield to me?
Mr. BAYH. I yield.
Mr. ELLENDER. Article II of the
Constitution gives to the Congress some
rights to determine who shall succeed
the President. Am I to understand that
one of the main purposes of the amendment is to provide for the selection of a
Vice President in the event the President should die and the then Vice President should succeed him?
Mr. BAYH. That is correct.
Mr. ELLENDER. Does the Senator
from Indiana concede that, other than
providing for a method of selecting a
Vice President, under the Constitution
the Congress would have the right to do
every other thing that is provided in the
joint resolution?
Mr. BAYH. I am not certain that I
understand the question. The proposed
constitutional amendment would not in
any way limit the powers which Congress
already has to deal with the subject.
Mr. ELLENDER. I am not speaking of
that. Since the joint resolution relates
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to ways and means of selecting a Vice
President should a President die and be
succeeded by the then Vice President,
could Congress now do everything that

is proposed in the joint resolution except
that part which relates to the selection
of the Vice President?
Mr. BAYH. In other words, the Senator feels that Congress already has sufficient authority to deal with the ques-

tion of disability.
Mr. ELLENDER. I am merely asking
the question.
Mr. BAYH. It is my opinion that that
is not the case.

Mr. ELLENDER.

Will the Senator

point out why? Article II of the Constitution seems very specific. It provides as follows:
In case of the removal of the President
from office, or of his death, resignation, or
inability to discharge the powers and duties
of the said office, the same shall devolve on
the Vice PresidentIf that should happen, we would no
longer have a Vice President, for he
would have taken charge.
Continuing to read from article IIand the Congress may by law provide for
the case of removal, death, resignation or
inability, both of the President and Vice
President, declaring what officer shall then
act as President, and such officer shall act
accordingly, until the disability be removed,
or a President shall be elected.
The Congress has the right to do all
those things now. I am wondering if
Congress does not now have the authority to do everything that is proposed in
the joint resolution we are now considering except providing for ways and means
to select a Vice President.
Mr. BAYH. To be honest with the
Senator from Louisiana, some Senators
believe that Congress does have the authority. Others believe that Congress
does not have the authority. The great
weight of the evidence before our committee, including the message of the
President of the United States and the
testimony of various Attorneys General-including former Attorney General Brownell and former Attorney General Rogers-is to the effect that now
there is no power to do the things contained in the resolution.
I should like to point out the, reason
behind that attitude. The joint resolution is supported by the American Bar
Association and many other similar associations. Two very small words in
article II, section 1, which the Senator
has read, are pointed out particularly.
I should like to reread that portion of
the article:
In case of the removal of the President
from office, or of his death, resignation, or
inability to discharge the powers and duties
of the said office, the same shall devolveWhat did our Constitutional Fathers
mean when they used the word "same"?
Did they mean the office or the powers
and duties of the office? There is a
great difference when we deal with dis-

ability.
If a President
Mr. ELLENDER
should die and the Vice President should
succeed him, the Vice President would
certainly have the same powers as now
devolve upon the President.
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Mr. BAYH. Still the question of the
President coming in remains. If the
President is dead and cannot resume the
powers and duties of the office, it does
not make any difference whether he is
Acting President or President. As Henry
Clay said in discussing the subject when
Tyler was making the decision, it is impossible to separate the powers and duOnce the Vice
ties from the office.
President has taken over from a sick
President, it is impossible for the President to resume his office if that is true.
During the illness of President Garfield
the unanimous feeling among members
of the Cabinet at that time was that Vice
President Arthur should act, that he
should take over. But it was the majority feeling, which was supported by
the then Attorney General, that if he
did-if he once assumed the powers and
duties of the office-Garfield upon recovering could not take over the office
again.
Mr. ELLENDER. As I interpret the
language of the Constitution, should the
President be disabled, Congress could fix
ways and means whereby the President
could take over again after the disability
was removed. The article states that
Congress has the power to take certain
action in the event of disability. The
last part of the article states: "declaring
what officer shall then act as President,
and such officer shall act accordingly,
until the disability be removed, or a
President shall be elected."
That would indicate to me that if the
disability were removed, Congress could
certainly fix ways and means by which
the President who might be disabled

could resume the office.
Mr. BAYH. I should like to ask the
Senator from Louisiana to go back to
the language immediately prior to the
point at which he started reading the
last time.

Mr. ELLENDER. I am considering
the entire section.
Mr. BAYH. I think we must look at
each word individually. In part, the
section states, "and the Congress may by
law provide for the case of removal,
death, resignation, or inability, both of
the President and Vice President."
Mr. -ELLENDER. Yes.
Mr. BAYH. There has been a considerable amount of opinion that Congress could not provide relief by law unless both the President and the Vice
President died. The first succession statute which was passed was in 1792. It
might be pointed out that many of our
constitutional fathers who attended the
Constitutional Convention were in that
Congress at that time.
If that had not been their interpretation, it seems to me they would have
provided for other contingencies that
would not have required both the President and the Vice President to be out
of the picture before Congress could act.
Mr. ELLENDER. As I recall, Congress provided, without constitutional
amendment, for a succession to the
office.
Mr. BAYH. But only in the event
both the President and the Vice President were involved.

Mr. ELLENDER. Yes; I understand.
Mr. BAYH. We are now dealing with
only one of them.
Mr. ELLENDER. I understand that.
But, as I have said, it is my belief that
the language of the Constitution is
broad enough to permit the Congress to
do the very thing which the Senator desires to be done under that joint resolution which we are now discussing except
the selection and the method of selecting
a Vice President.
Mr. BAYH. Although the Senator
from Louisiana and I apparently
differMr. ELLENDER. I am merely trying
to get information.
Mr. BAYH. I must say that if the
question were in the balance-if a scale
were in front of me and I were asked to
choose which interpretation the Constitutional Fathers meant-it would be difficult for me to decide. The distinguished Senator from Louisiana and I
have spent a great deal of time discussing the question. I have tried to point
out that there is a considerable doubt on
the part of others. Should we not reconcile such doubt once and for all by inserting in the Constitution an amendment which would provide for these contingencies? If we should be confronted
with an implementing statute that had
been passed, we would be met with all the
uncertainties of a court test every time
we needed to use the statute. Under the
proposed amendment, at any time we
should need certainty of action, we would
have the whole procedure of court tests
before us.
Mr. ELLENDER. That may be. I
point out that we may have a court test
on the very language which we are now
discussing. I am surprised that we have
not had it up to now. As I recall Vice
President Stevenson came very close,
although he did not go into court.
Mr. BAYH. The constitutionality of
a provision in the Constitution cannot

very well be tested.
Mr. ELLENDER. I am refering to an
interpretation of the provision.
Mr. BAYH. The constitutionality of
a constitutional amendment has been
tested?

Mr. ELLENDER. The language could
be tested for a determination of its
meaning.
Mr. BAYH. That is correct. But it
would be necessary to test not only the
intention of a statute but also its con-

stitutionality.
We feel that there is sufficient doubt
to warrant placing an amendment in the
Constitution.
There is another reason for dealing
with the problem by constitutional
amendment. The distinguished Senator
from North Carolina [Mr. ERVIN] was
one of the strong proponents of this
theory in the Committee on the Judiciary. He said that by dealing with the
situation by constitutional amendment,
certain guarantees of Presidential action
could be provided. For example, a twothirds vote is required by Congress before
the President can be removed. But if it
were left to Congress to specify by law
what formula should be followed, that
could best be done by a majority vote.
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I believe that that would afford insu.
cient protection for the President.
I believe we can deal with this problem
now, after long objective study of the
problem, and not be confronted with a
hasty statute, which might be changed

to meet the contingencies of the hour.
One of the basic reasons why we believe there must be a constitutional
amendment is that it would provide the
greatest degree of certainty.
If I may proceed with my statement,I
shall try to answer questions later. This
is a highly complicated area, as the Senator from Louisiana knows.
I have just finished stating the history
of section 3, which permits the President
to relinquish the powers and duties of
his office during the tenure of his disability, and permits the Vice President
to assume those powers and duties as
Acting President.
I should like to cite one other factor
that might be an answer to the question
raised by the Senator from Louisiana.
Although probably a statute would remove doubts from the mind of the Vice
President, there has been much reluctance upon the part of previous Vice
Presidents, particularly Vice Presidents
Arthur and Marshall, to consider exercising the powers and duties of the office
of President, because there were no statutory or constitutional provisions for
them to do so. We believe that this difficulty should be cleared up once and for
all, so that the Vice President can legally have the constitutional responsibility to act in the event the President
is unable to do so.
Section 4 provides for the eventuality
that the President is unable to make a
declaration of his own inability, or for
other reasons does not declare his
own inability. In such an eventuality,
Senate Joint Resolution 1 provides that
the Vice President, acting with the concurrence of a majority of the principal
officers of the executive department, or
such other body as Congress may by law
provide, may, by submitting a written
declaration and transmitting it to the
Speaker of the House and the President
of the Senate, assume the powers and
duties of the office of President.
It is my opinion that the Vice President has the constitutional obligation to
act in the event that the welfare of the
Nation demands it and the President is
unable to perform the powers and duties
of the office, and that the Cabinetthose who are closely associated with the
President-could adequately protect the
President from a coup or the usurpation
of his office by a power-hungry Vice
President.
Section 5 provides for the very difficult
situation in which a dispute may arise
between the President, on the one hand,
and the Vice President and a majority of
his Cabinet, on the other. For example,
suppose the President says, "I have recovered," but the Vice President and a
majority of the heads of the executive
departments say, "Mr. President, you
may be well enough to walk and talk, but
we who have had an opportunity to examine you carefully and who know you

well believe you have not sufficiently re-
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covered, and that the best interests of the
country dictate that the Vice President
continue to carry on the powers and
duties of the office of President." In such
an eventuality, the Vice President and a
majority of the Cabinet taking one position, and the President taking the other,
the resolution provides the only solution
which I feel is feasible; namely, that
Congress shall decide this difficult question, and that a two-thirds vote of Congress shall be required to protect the
president, similar to the two-thirds vote
which is required in impeachment proceedings.
That is what Senate Joint Resolution
1 attempts to accomplish. It seeks to
provide the Nation with a Vice President
at all times; to provide it with an ablebodied President, or Vice President acting as President, who can adequately
carry out the powers and duties of the
office of President.
A question was raised by the Senator
from Louisiana [Mr. ELLENDERI

about

the need for a constitutional amendment. I should like to list some of those
who have testified before our committee
believing it is imperative that there be
aconstitutional amendment:
The present Attorney General, Mr.
Katzenbach.
Former Attorney General Brownell
and former Attorney General Rogers.
Presidents and past presidents of
State bar associations.
The American Bar Association House
of Delegates has unanimously recommended that a constitutional amendment be adopted.
The Committee on Economic Development was emphatic in its recent study
that a constitutional amendment is
required.
Paul Freund, a noted constitutional
scholar at Harvard University, was
equally emphatic.
Also, former President Eisenhower,
former Vice President Nixon, Vice President HUMPHREY, and, more recently,
President Lyndon Johnson himself.
I should like to quote from the message that the President sent to Congress
on this subject. He said:
I am, accordingly, addressing this communication to both Houses to ask that this
prevailing will be translated into action
which would permit the people, through the

process of constitutional amendment,

to

overcome these omissions so clearly evident
in our system.
Believing, as I do, that Senate Joint Resolution 1 and House Joint Resolution 1-

House Joint Resolution 1 is a similar
proposal and was introduced by Representative CELLER, chairman of the House

Committee on the Judiciary-

would responsibly meet the pressing need I
have outlined, I urge the Congress to approve
them forthwith for submission to ratification by the States.

As I said in my colloquy with the Senator from Louisiana, the basic theory has
been that if there is a doubt as to whether
or not a constitutional amendment is
needed, we should be sure of our action.
One of the main purposes for feeling that
the controversial question of inability of
the President should be settled by con-

stitutional amendment is to provide som,
degree of certainty if the Nation is confronted with a disabled President. Dealing with the problem in statutory form
alone would create all the uncertainty of
a court test of the constitutionality of
the statute. That, we believe, should be
avoided, if at all possible.
One of the most important elements of
the ready transfer of executive authority
in time of crisis is to have widespread
public acceptance. On the horrible day
of November 22, 1963, when President
Kennedy was no longer with us, the one
important fact for which we could thank
God was that Lyndon Johnson, a man
who was readily accepted as the Vice
President, was available to move into the
office of President.
It is our feeling that a constitutional
amendment which is not only subjected
to the scrutiny of both Houses of Congress and requires a two-thirds vote, but
also must be ratified by three-fourths of
the State legislatures has much wider
public acceptance, and the public is much
more aware of its terms than they are
of a statute which is passed by a majority vote of both Houses of Congress.
The problems which I have discussed
briefly are so obvious that many have
asked me, "Why has not Congress solved
these problems? Why has no thought
been given to them?"
I have quickly come to the defense of
my colleagues and our predecessors in
this body by saying that it is not true
that Congress has not dealt with these
problems, and that no thought has been
given to them. In the last session alone,
we had 13 measures before the Subcommittee on Constitutional Amendments, of
which I am chairman.
This year more than 30 proposals are
before the House of Representatives. If
there is any reason why we have not
solved the problem, it is not that we have
not given it much thought, but that we
have been unable to reach an agreement
or consensus around which we could
rally a two-thirds majority.
At the risk of taking a copyrighted
story of my friend, the Senator from
North Carolina [Mr. ERVIN], I should
like to pay him the compliment of repeating one of his typical examples
which he gave in- the debate last year.
I think this very adequately describes
our problem. It tells the story, if the
Senator from North Carolina recalls, of
the dog that had a bone. He looked into
the river and saw there the reflection of
another dog who also had a bone. He
thereupon reached down and dropped his
bone into the river, and as a result he did
not have anything. This is the quandary
in which we in Congress have been
driven. Everyone has insisted on his
own ideas. Senate Joint Resolution 1 is
not my own amendment. It is not the
amendment of any of the 70-odd cosponsors of different measures. It is the result of many hours of work and effort.
Many Senators are to be complimented.
The American Bar Association is to be
complimented.
Mr. ERVIN. Mr. President, will the
Senator yield?
Mr. BAYH. I yield.
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Mr. ERVIN. In addition to the Aesop
fable about the dog with the bone, a very
apt adage is that "Too many cooks spoil

the broth."

A multitude of amendments were
offered along this line in seeking to take
care of the situation. I introduced an
amendment myself. I thought it was
rather good. But I think the reason
why we have progressed as far as we
have in this matter is that the Senator
from Indiana [Mr. BATH] recognized
that too many cooks can spoil the broth.
If we try to get everything to accord
with our own notion, we get nothing.
The Senator has recognized the need for
clarification of a constitutional question.
As a result of his fine example in that
respect, other members of the Subcommittee on Constitutional Amendments
and members of the full Committee on
the Judiciary have been influenced by his
example and have sacrificed their individual views in an attempt to get some
proposal that would recognize the problem, the necessity for a solution to the
problem, and also that there must be a
good deal of give and take.
I ask the Senator if one of the great
problems which was before the committee-was not the question whether, in
case of a vacancy, the Vice President
would be appointed by the President for
the sake of continuity in administration,
or whether he should be elected by Congress for the sake of having some voice
exercised by the representatives of the
people in the selection of a Vice President.
Mr. BAYH. The Senator is correct.
Those are two of the possibilities. As
the Senator well recalls, two such proposals were before the Subcommittee on
Constitutional Amendments. It was the
opinion of the subcommittee, plus that
of the American Bar Association in their
consensus group, and the full Committee
on the Judiciary, that by combining both
presidential and congressional action, we
were doing two things. We were guaranteeing that the President would have a
man with whom he could work. We were
also guaranteeing to the people their
right to make that decision.
Mr. ERVIN. If my recollection serves
me correctly-and if it does not, the
Senator from Indiana can correct me because he has given great study to this
measure-one of the things that former
President Eisenhower emphasized was
the necessity of having continuity of administration through a Vice President
who was a member of the same party as
the President. He laid more stress on
that than on any other one thing in his
advocacy of congressional action.
Mr. BAYH. The Senator is correct.
As the Senator well knows, President
Eisenhower who, more than any other
living American, has had to deal with the
problem of presidential inability, laid
particular stress on the fact that this
is a particular responsibility which the
Vice President cannot escape.
Mr. ERVIN. The Senator from Indi-

ana will recall that I introduced an
amendment to provide not only for the
election of the Vice President by Congress, but also for the selection by Congress on the theory that Congress was
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composed of representatives of the people.
Mr. BAYH. The Senator is correct.
The Senator from Indiana felt it to be
important that we should get a plan
which would work, rather than any particular plan.
Mr. ERVIN. Mr. President, I ask the
Senator from Indiana if the committee,
after studying the proposals from both
inside and outside of Congress, did not
finally come to the conclusion that the
best thing to do to reconcile these differences and give added protection to
the people would be to let the Vice President be nominated by the President, so
that there would be continuity of administration in the man who might be
sent to the office of the Presidency.
Mr. BAYH. The Senator is correct.
Mr. ERVIN. Was it not also felt that
in order to keep the President from being a dictator, it was necessary that the
nomination should be confirmed by the
Senate?
Mr. BAYH. The Senator is correct.
As the Senator pointed out in committee, there is some precedent, although
not exactly on point, in the advice-andconsent provisions that the U.S. Senate
has in dealing with executive appointments, and the great power that the
President has to nominate his own Vice
President in our convention.
Mr. ERVIN. This is really a conciliation of divergent views to facilitate the
presentation of the amendment and give
us assurance that the President will nominate the man and Congress will elect
him, thus insuring that he would be a
good, capable man who could cooperate
with the administration.
Mr. BAYH. The Senator is correct.
Mr. ERVIN. I was interested in the
colloquy engaged in by the senior Senator
from Louisiana and the Senator from
Indiana a moment ago with reference to
the power of Congress. Does not the
Senator from Indiana agree with the
Senator from North Carolina that it
would devolve upon Congress to designate the succession to the Vice-Presidency, and then to the Presidency, that
necessarily we cannot designate individuals, but would have to designate the
occupants of the particular offices, as we
have always done in times past?
Mr. BAYH. The Senator is correct.
Mr. ERVIN. It would be conceivable,
while that situation does not exist at the
present moment under the succession
statute, that the office of Vice President
or President, under such a succession,
could fall upon a man who was not qualified for the position.
Mr. BAYH. The Senator is correct.
Mr. ERVIN. He might be a man in
whom the people would not have
confidence.
Mr. BAYH. The Senator is correct.
Mr. ERVIN. And so, instead of having the man arbitrarily determined, regardless of what his particular qualifications for the Vice-Presidency might be,
this resolution would allow the selection
to be made when the vacancy actually
occurs; and then conceivably, of course,
the President and Congress together
could select the best qualified man.

SENATE

Mr. BAYH. I am of the opinion that,
with the provisions to which the Senator
has referred, we would have a President
who would be under close public scrutiny,
when the main ingredient for consideration would be the qualifications of the
man to succeed in that office.
Mr. ERVIN. Does not the Senator
from Indiana agree with the Senator
from North Carolina that the proposed
amendment provides the most practical
and workable solution of this problem, in
that when the President is mentally capable of recognizing his disability, it provides a very easy and painless process by
which that disability can be established?
Mr. BAYH. I believe this measure is
as close as we are going to come to a
workable plan.
Mr. ERVIN. In addition, in the adversary procedure, a majority of the
members of the Cabinet must take action, and that action is subject to review
by Congress.
Mr. BAYH. In essence, this action
would have to be taken twice by the Vice
President and Cabinet. I point out that
the members of the Cabinet have been
appointed by the President. They are
friends of the President. They would be
seeking to establish disability. They
would make the declaration that the
President was unable to perform his
duties. He might make a declaration
that he was able. The members of the
Cabinet would have to make a second
serious deliberation and declaration that
he was unable to do so. Then two-thirds
of the Congress would have to affirm that
action. That is more protection than is
given to a President in the event of impeachment, because it takes only a twothirds vote of the Senate to convict and
a majority of the House to impeach,
whereas in this particular instance action
is required by two-thirds of both Houses
of Congress.
Mr. ERVIN. That would take care of
preventing a situation such as occurs
in South Vietnam, where the government
changes almost from day to day.
Mr. BAYH. That is correct.
Mr. ERVIN. Is it not true that the
requirement of a two-thirds vote prevented a tragic event in our history,
when it was attempted to convict President Johnson? The impeachment failed
by one vote because the Constitution provided for a two-thirds vote to
convict. It would have been a tragic
event if President Johnson had been convicted because only a majority vote instead of a two-thirds vote had been required.
Mr. BAYH. There have been many occasions when Congress has been controlled by one party and the President
has been a member of the opposite party.
Most Congresses would not attempt to remove a President because of political expediency, but let us be certain that we
do not tempt some future Congress. Let
us require a two-thirds vote for such
action.
Mr. ERVIN. Is it not true that recommendations have been made for some
action to be taken by a constitutional
amendment to clarify this subject by
both former President Eisenhower and
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Vice President Nixon, who was con.
fronted with the problem of presidential
disability during President Eisenhower's
administration; also, was it not recommended by the late President John p•
Kennedy, and is it now not recommended
by President Johnson?
Mr. BAYH. In all honesty, I do not
have the record of the late President
Kennedy's position on this question. I
know of no statement he made publicly.
But everyone else to whom the Senator
has referred is on record. We have written testimony in the committee hearings
from both the former President and Vice
President, as well as the present President and Vice President.
Mr ERVIN. I thank the Senator for
yielding. I commend him for the work
he has done as chairman of the Subcommittee on Constitutional Amendments
and for bringing this measure to the floor
of the Senate. It is due more to his effort than that of the other members of
the committee that the proposed legislation is in as fine a form as it is.
Mr. BAYH. I thank the Senator from
North Carolina for his kind remarks.
Much as I appreciate them, I do not believe I deserve that praise. It has been
my responsibility as chairman of the
Subcommittee on Constitutional Amendments and author of one of these measures to try to work out a solution. It
would have been impossible to get as far
as we have gone if it had not been for the
help of Senators who have studied this
problem over a longer period of years
than I have. Many of our colleagues
had measures which they were willing to
forgo in order to come to a consensus.
There may have been times in the history of our country when the health of a
particular President at a given hour was
not of international importance, or when
the existence of an able-bodied Vice
President was not of international importance, when the pigeon was our most
rapid means of communication, when
horse-drawn caissons were one of the
prime ingredients of an artillery unit.
Perhaps it would not have been too bad
in those days, but now we can move
armies halfway around the world in a
matter of hours, and we can destroy our
entire civilization in a matter of minutes.
I believe it is imperative that we take
some action. This has been a give and
take and we have come up with a consensus. History has been trying to teach
us a lesson. I suggest that we try to
learn from that lesson. We should accept this measure and send it to the State
legislatures.
Mr. ELLENDER. Mr. President, will
the Senator yield for a question?
Mr. BAYH. I yield.
Mr. ELLENDER. The distinguished
Senator from Indiana has stated that he
placed a great deal of confidence in the
members of the Cabinet and in their
being able to act. Why the provision in
the joint resolution for some other body
to pass upon this matter? Why bring
Congress into it, since the Senator wants
to make it more or less definitive? Why
not make it specific that the Cabinet, by
a majority, and the Vice President shall
decide the question? Why is it neces-
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sary to put it in the hands of Congress
by giving Congress the right to appoint a
body which it might see fit to select?
Mr. BAYH. That provision was included in the original measure as a result of the consensus for which we have
striven. I hope Congress will pass upon
it, but I am certain that the Senator will
admit that Congress is not infallible.
We cannot foresee all contingencies. We
do not know whether the Cabinet will
reach an insurmountable obstacle. This
measure provides that some other body
in the future can be provided for, giving
it some flexibility.
Mr. ELLENDER. Does the Senator
mean that if a majority of the Cabinet
could not act and choose, Congress would
then provide for the selection of a group
which might do so?
Mr. BAYH. If the Cabinet approach
proved unworkable, Congress could provide another body. This would have to
be done by law, and the Congress would
have to override a veto, if there were one.
Mr. ELLENDER. Suppose the Vice
President is not in accord with the Cabinet members, does the Senator believe
that if Congress tried to provide a separate body, as this recommendation indicates, the Vice President might be
tempted to veto such a measure?
Mr. BAYH. The Vice President?
Mr. ELLENDER. Yes. I mean, if he
is Acting President.
Mr. BAYH. I am not certain I understand the Senator's question, because the
decision has already been made.
Mr. ELLENDER. But the Senator, as
I understand it, has not been specific.
Evidently this provision has been submitted to satisfysome Senators or someone who favors the bill.
Mr. BAYH. The feeling is that we
need a degree of flexibility so far as that
particular part of the bill is concerned.
Mr. ELLENDER. When would such a
body be selected by Congress? Under
what conditions could the Congress act?
Mr. BAYH. At any time the Congress
felt that the Cabinet was serving as an
arbitrary obstacle to what was in the best
interests of the Nation, namely, the President was obviously deranged, yet the
Cabinet would not cooperate with the
Vice President-I suppose it could, and
it could attempt to establish another
body.
Mr. ELLENDER. That would have to
be done by an act of Congress.
Mr. BAYH. The Senator is correct;
that would have to be done by an act of
Congress.
Mr. ELLENDER. I presume that the
acting President would have the right to
veto the measure?
Mr. BAYH. The Senator is correct;
I am sure he would have that right.
Mr. ELLENDER. Suppose the Vice
President acts with the Cabinet, and he
is in favor of what the Cabinet does, and
Congress should pass such a measure, he
could veto it?
Mr. BAYH. He could veto it; that is
correct.
Mr. ELLENDER. Does not the Senator believe that the Vice President would
be tempted to do it, if he is not in agreement with the decision reached by the
Cabinet?
CXI--207

Mr. BAYH. The only time that Congress would provide another body would
be when it was in disagreement with the
Vice President, I would think. If the
Vice President is in office, if he has assumed the powers and duties as Acting
President, he must have acted in agreement with the Cabinet. Then the Congress would have to feel that the Cabinet
or the Vice President acted wrongly,
would it not, and that the Vice President
should not be there.
Congress has that power now, onethird plus one can keep the Vice President from continuing in office now. It
would take two-thirds to override a veto,
but would need only one-third plus one.
Mr. ELLENDER. As I understood the
Senator a while ago, he wished to make
this resolution cover all and leave Congress out. As I stated a while ago, it
would seem to me that Congress has the
right or the power to do everything that
this resolution provides, except the method of selection of a Vice President. I am
surprised that the resolution should
bring in the Congress to be able to create
a body in the event of disagreement between Cabinet and Vice President.
Mr. BAYH. It is entirely a different
set of circumstances, it seems to me, although I have no objection to Congress
dealing with it. Presently, I do not feel
that it has the constitutional authority.
I am suggesting and the resolution is
suggesting that Congress should be kept
in as a check and a balance.
Mr. President, at this point I should
like to yield briefly to the Senator from
Illinois [Mr. DIRKSEN].
Mr. DIRKSEN. I thank the Senator
from Indiana for yielding to me.
Mr. President, I should like to submit
amendment No. 33, and ask that it be
stated.
The PRESIDING OFFICER (Mr.
HARRIS in the chair). The amendment
will be stated for the information of the
Senate.
The LEGISLATIVE CLERK.

It is intended

to be proposed by Mr. DIRKSEN as a substitute for the language of Senate Joint
Resolution 1:
That the following article is proposed as
an amendment to the Constitution of the
United States, which shall be valid to all intents and purposes as part of the Constitution when ratified by the legislatures of
three-fourths of the several States within
seven years from the date of its submission
by the Congress:
"ARTICLE

-

"In case of the removal of the President
from office or of his death or resignation, the
said office shall devolve on the Vice President.
In case of the inability of the President to
discharge the powers and duties of the said
office, the said powers and duties shall devolve on the Vice President, as Acting President until the inability be removed. The
Congress may by law provide for other cases
of removal, death, resignation, or inability,
of either the President or Vice President, de-

claring what officer shall then be President

or Vice President, or in case of inability, act
as President, and such officer shall be or act

as President accordingly, until a President
shall be elected or, in the case of inability,
until the inability shall be earlier removed.
The commencement and termination of any
inability shall be determined by such method
as Congress may by law provide."
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Mr. DIRKSEN. Mr. President, I shall
not discuss the amendment at this moment. I am grateful to the Senator from
Indiana [Mr. BAYHI for permitting me to
offer it at this time. It is actually a substitute for the entire proposal that comes
from the committee.
Mr. SIMPSON. Mr. President, will

the Senator from Indiana yield?
Mr. BAYH. I yield.
Mr. SIMPSON. Mr. President, let me
first of all compliment the able and distinguished junior Senator from Indiana
[Mr. BAYHI for a very fine presentation
with respect to this all important subject.
Mr. President, as a cosponsor of this
proposed legislation, the record has been
filled with interesting materials on the
history of this Nation which clearly
shows the need for complete and adequate laws regulating the succession to
the office of the President of the United
States. A great many Members of Congress have made reference to the days
of President Eisenhower's illnesses and
the questions that arose during that time
about the authority of the office of the
President and the responsibilities of the
Vice President.
In earlier history, the administrations

of Presidents Garfield and Wilson were
challenged by the same questions. Fortunately, the Nation was permitted to
endure these times of crisis and has
grown and prospered in spite of the inadequacies and doubts that we have
concerning the highest office in the land.
Directly relating to the problem of
Presidential inability is that of a vacancy in the office of Vice President. That
office has been vacated 16 times in the
Nation's history for a total period of
38 years.
In past years, the office of Vice President was subject to more ridicule than
respect, but such is not the case today.
Vice President Richard Nixon brought a
new respect to the office because of the
yeoman service that he gave to the Nation and to the world. The Vice President is the possible successor to the
Nation's highest office. He has many
responsibilities. I feel there is ample
evidence that the United States needs
a Vice President at all times. I believe
that the constitutional proposal we are
discussing today sets forth a reasonable
and complete plan for providing for
Presidential inability and vacancies in
the office of Vice President.
I am pleased to have been a cosponsor
of this proposed constitutional amendment, both in the 88th and the 89th
Congresses. As indicated, the need for
this type of action is long overdue. Unfortunately, it was not until the tragedy
of November 1963, that we realized the
possible consequences of not having a
clear and adequate plan for succession

to our executive offices.
Many of the great legal minds
throughout the country have studied
this proposed constitutional amendment
and I believe, for the most part, are in
full support of it. It is the simplicity of
the proposal that gives it strength and,
thus, makes it appealing.
The first section of the resolution provides that the Vice President will become
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post in the Cabinet. Congress might feel
that the Chairman of the National Security Council or some other important
official ought to be included in the Cabi-

Vice President who will take office upon

net.

confirmation by a majority vote of both
Houses of Congress.
Section 3 provides that if the President
declares in writing that he is unable to
discharge the powers and duties of his
office, the Vice President shall act as
President.
Under the terms of this proposed constitutional amendment, the Vice President and the majority of the Cabinet
members can determine the President to
be disabled. If the President disputes
the decision of the Vice President and
the Cabinet members, Congress will decide the issue.
Seldom does the Senate agree unanimously on a problem of such magnitude
and importance as is this proposed
constitutional amendment on presidential inability and vacancies in the office
of Vice President, but last year when we
considered the matter, there was not a
dissenting vote.
It is my hope that this proposal will
receive the approval of Congress and the
necessary States so that the people of
America can be assured that we will have
a leader to deal with any crisis that may
arise. I am proud to support this
proposal.
Mr. BAYH. I thank my colleague, the
distinguished Senator from Wyoming
[Mr. SIMPSON], for his articulate pres-

Therefore, we wanted to provide a
little flexibility in the constitutional
amendment, so that Congress could adjust the circumstances as it wished.
That is my recollection of the principal reason why this language was placed
in the joint resolution.

entation.
Mr. STENNIS. Mr. President, a parliamentary inquiry.
The
The PRESIDING OFFICER.
Senator from Mississippi will state it.
Mr. STENNIS. Does the Senator from
Indiana have the floor?
The PRESIDING OFFICER.
The
Senator from Indiana [Mr. BAYH] yielded to the Senator from Wyoming [Mr.
SIMPSON].

Mr. BAYH. Mr. President, I have finished my presentation. I am ready to
accept any questions Senators may wish
to ask.
Mr. TYDINGS. Mr. President, will
the Senator from Indiana yield?
Mr. BAYH. I yield.
Mr. TYDINGS. One of the points
made by the distinguished Senator from
Louisiana [Mr. ELLENDER] questioned
the language in section 4, which reads

NEED FOR FOLLOW-ON MANNED
BOMBER
Mr. STENNIS. Mr. President, I must
again express my mounting concern and
alarm over what I consider to be a dangerous and unwarranted gamble with
our future national security. I refer to
the continued and deliberate delay in
authorizing the development of a followon strategic bomber.
As the Senate will recall, the Secretary of Defense last year requested only
$5 million for this program. The Congress, however, took a different view and
authorized and appropriated $52 million in fiscal year 1965 funds for an advanced manned strategic aircraft. This
was done after Gen. Curtis E. LeMay,
then Chief of Staff of the Air Force, had
told us positively and flatly that it was
of the utmost urgency that action be
commenced immediately for the orderly
and expeditious development and ultimate procurement of a new bomber.
General LeMay, in his characteristic
frank and candid fashion, said:
I am afraid the B-52 is going to fall apart
on us before we can get a replacement for
it. There is a serious danger that this may
happen.
This warning and advice of the world's
greatest expert on strategic airpower
went unheeded by his civilian superiors.
The development of a follow-on strategic bomber as a system was not approved. Only a portion of the $52 million appropriated by the Congress was
released by the Secretary of Defense
and the funds which were released were
primarily for the study of propulsion systems and avionics. While these matters
are, of course, important in the development of a follow-on manned aircraft,
they are of general application in the

aviation field.

The situation is the same this year.
The defense message which the President
Whenever the Vice President, and a ma- sent to the Congress on January 18, 1965,
jority of the principal officers of the execu- made it clear that the follow-on manned
tive department of such other body as Con- bomber is still being delayed. The Presigress may by law providedent said we are "continuing developThis seems to be one of the phrases ment of engines and other systems for
which was providing some concern to the advanced aircraft to retain our option
Senator from Louisiana [Mr. ELLENDER]. for a new manned bomber. I completely
My recollection of the committee hear- disagree, I think the need has already
ings is that the reason for inserting the arisen."
language "principal officers of the
This subject has been before Congress
executive department or such other more than once in the last 2 or 3 years,
body as Congress may by law provide" and time and again it has appropriated
was occasioned by the history of the de- additional funds for this purpose, but
velopment of our Cabinet. Originally each time only a portion of the money
the Cabinet consisted of four members. appropriated has been released.
Subsequently, it was enlarged. Today
Let us take a look at the facts. For
the Cabinet consists of 10 members.
the first time in the history of American
It was felt that perhaps in another strategic air power, there is no follow-on
year or two Congress might create a new manned bomber under development.

as follows:
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Our B-47 aircraft are being phased out.

The B-52 has been in the inventory for
more than 10 years and it is only through
costly modifications that the service life
of these aircraft can be extended. More
than $300 million is being requested in
the fiscal year 1966 budget for this purpose. Two squadrons of the earlier and
older B-52's are already being phased

out.

These 52 bombers, on which we rely
chiefly, have not been produced since
1962.
In the absence of a program for developing a follow-on bomber, the modification of the B-52's appears to be an
essential but risky venture-essential because we have no other choice in the
light of the decision not to proceed with
the development of a new aircraft-risky because there can be no guarantee that these aircraft will be capable of
performing their mission in the 1970's or
that they will not be subject to some
catastrophic failure from fatigue and old
age, with an attendant and tragic loss of
American lives which could be avoided
by timely action.
The remaining strategic bomber-the
B-58-will also be obsolete in the
1970's. Only about 80 of these aircraft

are in the operational inventory. The

last one came off the production line in
the fall of 1962.
Thus, the two strategic aircraft which
will remain in the operational inventory
after the phase out of the B-47's, that
is, the B-52's and the B-58's, were both
designed and developed in the 1950's.
Both have proved themselves to be excellent weapons systems. However, with
the passage of the years, both will become increasingly ineffective and will
ultimately die as a result of fatigue and
operational use for which they were not
designed.
Under present planning, there is
little prospect of an early start on
the actual development of a new
bomber. As a matter of fact, there is
no assurance that the effort will ever
advance beyond the current low level
study phase. Even if a decision to go
ahead was made today, it would be perhaps 8 to 10 years before the new bomber could join the operational inventory
Thus, under
in significant numbers.
present planning, we will enter the 1970's
with the bulk of our strategic aircraft
fleet being 15 years old. Never before in
our history-not even in the lean years
prior to World War II-have we dared to
place our strategic airpower reliance
upon a 15-year-old plane.
We are, therefore, faced with the prospect of a tremendous and dangerous gap
in our strategic bomber capabilities. The
inevitability of this gap will become more
pronounced each day that the decision to
proceed with the follow-on bomber is
postponed.
We have a tremendous investment-built up over the past 20 years-in our
strategic retaliatory forces. They now
constitute a superb offensive fighting
machine which has been successful in
deterring a general nuclear war. By its
awesome capability and overwhelming
superiority, this force has maintained
the uneasy peace and has discouraged
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lions of dollars. But suppose it cost a
number of billion dollars. If it would

save the lives of millions of Americans,

which it is admitted it will do-it is said
that it would save 30 or 40 million Americans-I say it is worth the cost.
Further, the destruction that could be
wrought in one or two of the cities in this
Nation alone would amount to as much as
the cost of moving forward with that
system. I think we are making a mistake in not moving forward and building
the antiballistic missile system. I think
we are making a mistake in not going
forward and building these strategic
bombers which we need in order to have
a deterrent to the Communists. This
would be a credible deterrent. Building
these bombers would help to avert a war.
Building these bombers and having them
ready to go would be a tremendous deterrent. It might keep this country out
of an all-out war.
I commend the able Senator from Mississippi for calling attention to this important matter at this time. I hope that
Congress will not delay any longer on
this matter.
Mr. STENNIS. Mr. President, I thank
the Senator.
I was asked a question by the. Senator
from Ohio concerning some budgetary
figures. As I said, there is $3 million
provided in the 1966 budget for system
studies of a new manned bomber. This
is a relatively small amount for a matter
as important as this. It will mean that
the system studies will necessarily be
on a low-level basis.
In the 1966 budget there is also $24
million for propulsion and $12 million
These matters are, of
for avionics.
course, important in the development of
an advanced strategic bomber. But they
are also of more general application and
their finding does not mean that there
has been a decision to go ahead with a
new bomber system. In fact, it is clear
that the decision is not to go ahead
with this. My plea is for a "green light"
for the development of a follow-on
bomber as a weapon system. I believe
we should go ahead as soon as possible.
Anything short of that will not meet the
demands of our future security. If it requires $50 million or more in 1966, to give
it the high priority that it really deserves
we should provide it.
Mr. CARLSON. Mr. President, will
the Senator yield?
Mr. STENNIS. I yield.
Mr. CARLSON. I commend the distinguished Senator from Mississippi for
calling the attention of the Senate and
the country to a situation that concerns,
I am sure, every Member of Congress.
That situation pertains to the future
strategic bombers that are to be built to
Protect this great Nation. Those of us
who have followed the development of
these planes in the past have been greatly
concerned over their deterioration, their
being phased out, and the fact that no
effort, or at least no substantial effort,
is being made to begin to get the plans
on the drawing boards.
I was amazed at the figures read by
the Senator from Mississippi concerning
the amount that we are to spend on research and development of planes that

are absolutely necessary if we are to preserve the defense of this great country.
I commend the Senator for calling attention to this matter.
Mr. STENNIS. I thank the Senator.
I hope that my presentation of this information will bring it into focus for the
consideration of the proper committees
when they study our military program.
Mr. ERVIN. I ask the Senator from
Mississippi if one vital distinction between a missile and a long-range bomber
is not that when the missile is once fired,
it is gone forever.
Mr. STENNIS. The Senator is correct.
Mr. ERVIN. A long-range bomber can
carry a load of bombs and, if it is not
shot down, it can come back and carry
another load.
Mr. STENNIS. The Senator is correct.
It is ready for use again. It has that
human brain in it, too.
Mr. ERVIN. Mr. President, I ask the
Senator if a normal missile would be
equipped to carry a nuclear warhead.
Mr. STENNIS. The Senator is correct.
Mr. ERVIN. On the contrary, a longrange bomber can carry a load of conventional or nuclear bombs, depending
upon which is advisable in the particular
movement that is being made.
Mr. STENNIS. The Senator is correct. All it requires is changing the bomb
racks.
Mr. ERVIN. They are more flexible.
Mr. STENNIS. The Senator is correct. Their great virtue is their flexibility.
Mr. ERVIN. Mr. President, I ask the
Senator from Mississippi if most of the
missiles are not stationary, and therefore subject to hostile action.
Mr. STENNIS. The Senator is correct. They are sitting targets. The
question is, How well can we protect
them? We think we have them protected as well as man can protect them.
But there is a question of whether that is
sufficient protection.
Mr. ERVIN. Is it not true that longrange bombers could be placed in motion
in the event of a hostile attack, and
therefore they are far less vulnerable to
attack than a missile?
Mr. STENNIS. The Senator is correct.
Mr. ERVIN. I know that the Senator
from Mississippi, because of his service
on the Armed Services Committee, believes, as I do, that we need an adequate
number of both missiles and long-range
bombers.
Mr. STENNIS. That is the mixed concept that we have been talking about.
We do not want to detract from our missiles. But there is always some uncertainty about being able to protect them.
There is some uncertainty as to the extent to which they are vulnerable. To
abandon the concept of a new bomber is
unthinkable to me.
Mr. ERVIN. Does not the Senator
from Mississippi know, as a member of
the Armed Services Committee, that virtually all the men who have devoted their

lives to the military service and have
spent their days and nights studying how
this country should be defended, recommend that we should have a program for
renewing our long-range bombers?
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Mr. STENNIS. The Senator is correct. I quoted some of the chief ones a
few moments ago.
Mr. ERVIN. Does not the Senator
from Mississippi agree that when we get
down to the fact that we cannot foretell
what precise weapons we shall need in
these two areas or whether we need them

both, it is the height of folly for the sake
of economy or anything else, not to be
prepared with both missiles and longrange bombers?
Mr. STENNIS. We cannot afford to
do otherwise.
Mr. ERVIN. There is no advantage
in having Uncle Sam become the richest
man in the graveyard by virtue of having
saved some money that should have been
spent for long-range bombers.
Mr. STENNIS. The Senator has expressed it very well, as usual.

I shall review quite briefly the figures I
cited a moment ago-$3 million is provided in the 1966 budget for system
studies, $24 million is provided for propulsion, and $12 million for avionics.
But those in the Air Force who know tell
me that they do not understand that
this is in any way earmarked for a new
bomber system or that such a system has
been approved by the Secretary of Defense.
I hope that in our hearings, and in the
process of considering the budget, we can
get a promise to earmark an adequate
amount for a new manned bomber system. Then we can put in such additional amounts as we find necessary for
other weapons and other airplanes. Certainly, some of the technology applicable
to an advanced manned bomber-such as
propulsion and avionics-is also applicable to other aircraft. But we ought to
make a start now on a bomber system.
As I have said, I think this matter
ought to be brought up early this year
and discussed fully. I hope Mr. McNamara will be able to assure us in the
hearings that he will give a green light
to a new bomber system and that adequate funds will be made available for
this purpose if they are appropriated by
the Congress.
PRESIDENTIAL AND VICE-PRESIDENTIAL
SUCCESSION-PRESIDENTIAL DISABILITY
The Senate resumed the consideration
of the joint resolution (S.J. Res. 1) proposing an amendment to the Constitution of the United States relating to succession to the Presidency and Vice-Presidency and to cases where the President
is unable to discharge the powers and
duties of his office.
Mr. BAYH. Mr. President, I wish to
yield to the distinguished Senator from
Hawaii [Mr. FONG].
Mr. FONG. Mr. President, as a cosponsor of Senate Joint Resolution 1 and
as a member of the Judiciary Subcommittee on Constitutional Amendments, I
should like to compliment and highly
commend the distinguished junior Senator from Indiana for his dedication, hard
work, diligence, and constant effort in
drafting and guiding this critically important legislation through the subcommittee and the Judiciary Committee.
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The Senator from Indiana has certainly done yeoman service in this regard and has given the subject long,
deep, and scholarly thought. He has
listened with great patience to the advice and counsel of the country's outstanding political scientists and other
leading experts in this matter. He has
forged a proposal from these considerable resources and has produced an outstanding document that is a practical
and workable solution to the problems
of presidential disability and vice-presidential vacancies.
The joint resolution before us is
therefore a product of considerable
thought and effort and represents a consensus of many proposals.
Two years ago, the tragic assassination of President Kennedy pointed up
once again the urgent need to resolve
these two critical gaps in the U.S. Constitution.
First. The Constitution does not say
anything about what should be done
when there is no Vice President. No
one in America today doubts that the
Vice President of the United States today carries very vital functions of our
Government.
He is the President's personal representative and emissary; he is a member
of the Cabinet; Chairman of the National
Aeronautics and Space Council; member
of the National Security Council; head
of the President's Committee on Equal
Employment Opportunity; and he takes
part in other top-level discussions which
lead to national policymaking decisions.
The modern trend toward the increasing importance of the Vice-Presidency
began with President Franklin D. Roosevelt. President Eisenhower furthered
this trend greatly in assigning Vice President Nixon many duties of critical importance, and President Johnson has
made it very clear that he intends to
make it an even more important office.
Ever since Vice President John Tyler
took over the Presidency in 1841, when
President William Henry Harrison died,
this precedent has been confirmed on
seven occasions. Vice Presidents Fillmore, Andrew Johnson, Arthur, Theodore Roosevelt, Coolidge, Truman, and
Lyndon Johnson all became President
in this manner.
Besides his many duties, the Vice President is the man who is only a heartbeat
away from the world's most powerful office.
Yet, on 16 different occasions in our
history the Nation has been without a
Vice President.
The security of our Nation demands
that the office of the Vice President
should never be left vacant for long, such
as it was between November 22, 1963, and
January 20,1965.
Second. The Constitution does not say
anything about what should be done
when the President becomes disabled,
how and who determines his disability,
when the disability starts, when it ends,
who determines his fitness to resume his
office, and who should take over during
the period of disability.
In short, there is no orderly constitutional procedure to decide how the awe-

some and urgent responsibility of the
Presidency should be carried on.
Third. The Constitution also is unclear as to whether the Vice President
would become President, or whether he
becomes only the Acting President, if the
President is unable to carry out the duties
of his office.
These are very closely related problems, since they involve the devolution
and orderly transition of power in times
of crisis.
Mr. President, as a member of the Subcommittee on Constitutional Amendments, I have studied very carefully all
the various proposals submitted by other
Senators during the 88th Congress and
in this current session of the 89th Congress. I have considered the testimony
submitted to the subcommittee in previous hearings, including those of the
distinguished experts who have testified.
I have read the data collected and have
read the research done by the subcommittee's staff.
I believe that any measure to resolve
these very complex and perplexing problems must satisfy at least four requirements:
First. It must have the highest and
most authoritative legal sanction. It
must be embodied in an amendment to
the Constitution.
Second. It must assure prompt action
when required to meet a national crisis.
Third. It must conform to the constitutional principle of separation of powers.
Fourth. It must provide safeguards
against usurpation of power.
I believe Senate Joint Resolution 1 best
meets each of these requirements.
Senate Joint Resolution 1 deals with
each of the problems of vice-presidential
vacancy and presidential inability by
constitutional amendment rather than
by statute.
Mr. President, on this legal controversy, well-known legal authorities have
argued persuasively on both sides of this
question. At issue is the interpretation
of the "necessary and proper" authority
of article I, section 8, clause 18-Does
Congress have the power to legislate with
respect to the question of vacancy and
inability?
Recently there appears to have been a
strong shift of opinion favoring a constitutional amendment over the statutory
approach. Two past Attorneys General-Herbert Brownell and William
Rogers-and the present Attorney General Nicholas Katzenbach, the American
Bar Association, and many other State
and local bar associations say a constitutional amendment is necessary.
The most persuasive argument for an
amendment is that so many legal questions have been raised about the authority of Congress to act on these subjects,
that any statute on these subjects would
be open to criticism and challenge at the
most critical time-when a President
dies in office; when a President had become disabled; and when a President
sought to recover his office.
We must not gamble with the constitutional legitimacy of our Nation's
executive branch. When a President or
Vice President of the United States assumes his office, the entire Nation and
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the world must know without doubt that
he does so as a matter of right. Only a
constitutional amendment can supply
this necessary legitimacy.
With respect to the problem of vicepresidential vacancies, Senate Joint Resolution 1 provides for the selection of a
new Vice President when the former
Vice President succeeds to the Presiden.
cy within 30 days of his accession to office; the selection is to be made by the
President, upon confirmation by a majority vote of both Houses of Congress.
I believe this is sound.
The vice-presidential office, under our
system of government, is tied very closely
with the Presidency. The extent to
which the President takes the Vice President into his confidence or shares with
him the deliberations leading to executive decisions is largely determined by
the President.
Another important reason for allowing
the President to nominate a Vice President is that the close relationship between the President and Vice President
will permit the person next in line to become familiar with the problems he will
face should he be called on to assume
the Presidency.
Mr. SALTONSTALL. Mr. President,
will the Senator yield?
Mr. FONG. I yield.
Mr. SALTONSTALL. Is it not also
true that a Presidential nomination of
a Vice President to succeed him should
presumably be of one of the same party
as the President?
Mr. FONG. Yes. The President must
work closely with the Vice President. He
is a very close confidant of the President.
The Vice President would succeed the
President, and he should be of the same
political party.
Mr. SALTONSTALL. And, therefore,
the President should nominate him?
Mr. FONG. And, therefore, the President should nominate him, and the Congress should have the right to confirm
his nomination by a majority vote. Senate Joint Resolution 1 provides precisely
these points.
The bill proposes what I believe to be
a practical solution to a practical problem.
With respect to the problem of presidential disability, Senate Joint Resolution 1 makes clear that when the President is disabled, the Vice President becomes Acting President for the period of
disability. It provides that the President
may himself declare his inability and
that if he does not, the declaration may
be made by the Vice President with written concurrence of a majority of the
Cabinet.
The determination of presidential inability by the Cabinet-along with the
Vice President-is sound. It is reasonable to assume that persons the President
selects as Cabinet officers are the President's most devoted and loyal supporters
who would naturally wish his continuance as President.
The Vice President and the Cabinet
are a close-working unit, having a daily
relationship with the President. They
are in the past position to assess the
President's capacity to perform his duties and functions.
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The PRESIDING OFFICER (Mr.
In addition, a majority of the Cabinet
usually are members of the President's MONTOYA in the chair). Does the Senpolitical party. They would be the last to ator from Hawaii yield to the Senator
declare his inability to carry out the from Massachusetts?
Mr. FONG. I am glad to yield to the
duties of his office if he were able to
Senator from Massachusetts.
do so.
Mr. SALTONSTALL. What the SenSenate Joint Resolution 1 provides that
the President may declare his own fit- ator has said in substance is that Conness to resume his powers and duties, but gress should act now on this subject, that
if his ability is questioned, the Cabinet it should act by constitutional amendby majority vote and the Congress by a ment, and that the constitutional
two-thirds vote of both Houses resolve amendment should be specific in its
terms rather than general, in order to
the dispute.
These provisions of Senate Joint Reso- leave future actions to future Congresses
lution 1 not only achieve the goals I out- to supplement it.
Mr. FONG. The Senator is correct.
lined earlier, but they are also in consonance with the most valued principles We have been working on these problems
established by our Founding Fathers in for a long time, but have not been able
to come up with a substantively sound
the Constitution.
They observe the principle of the sepa- proposal. Now, we have such a proposal
ration of powers in our Government. in Senate Joint Resolution 1, which is
They effectively maintain the delicate specific in its terms, in order to leave no
balance of powers among the three doubt as to the devolution and orderly
branches of our Government. Most im- transition of power, and the constituportant of all, they insure that our Na- tional legitimacy of our Government. I
tion's sovereignty is preserved in the believe that the various amendments
hands of the people through their which have been proposed to give the
elected representatives in the National Congress statutory power to act on these
problems will only lead us back to where
Legislature.
Several amendments to Senate Joint we started.
The resolution of these problems are
Resolution 1 have been proposed which
in substance place back into the hands much too critical to leave for future
of the Congress many of the problems statutory action, and, like the problem
of presidential succession, be the subject
we have been discussing.
It is my considered judgment that of political decision.
I believe that we should pass Senate
these amendments will serve only to
leave these critical questions unan- Joint Resolution 1 now, because it is
statesmanlike and the very best possible
swered-and we would not have accomplished what we intended to accomplish solution to critical problems and will
under Senate Joint Resolution 1.
specifically deal with the problem as we
I believe that these amendments wish it to be dealt with.
Mr. SALTONSTALL. The Senator
should be voted down.
Mr. President, this is the first time would deal with the problem by a consince 1956, when a full-scale congressionstitutional amendment rather than by
al study of the problems was conducted, statute.
Mr. FONG. The Senator is correct.
that wide agreement has been reached
on these vastly complex constitutional That is the consensus of all the experts.
Mr. BAYH. Mr. President-problems.
The PRESIDING OFFICER (Mr.
Last September, a measure similar to
Senate Joint Resolution 1 was passed by HARRIS in the chair). The Senator from
the Senate by the overwhelming vote of Indiana.
65 to 0. It was sent to the House, but
Mr. BAYH. Mr. President, I compliCongress adjourned before any further ment the Senator from Hawaii [Mr.
action could be taken.
FONG] on his well-defined statement, in
Last January, at the call of the Ameri- which he covered all the principal points,
can Bar Association, a dozen of the Na- and in which he stressed the need for the
tion's leading legal authorities meeting Senate to join behind the consensus of
in Washington came up with a consen- the experts, feeling that we have the best
sus, which is essentially embodied in the proposal before the Senate now, and that
provisions of Senate Joint Resolution 1. if we spend more time searching for that
This consensus was subsequently en- which is perfect it will become a search
dorsed by the ABA house of delegates.
for the impossible. We are solving the
I understand that Senate Joint Resolu- two key problems which have confronted
tion 1 is being cosponsored by a byparti- us-namely, vice-presidential vacancies
san group of 77 Senators.
and the disability of a President; and if
I am most delighted and pleased to co- we solve these two problems, we can solve
sponsor this proposal with the very dis- the other problems at a later date.
tinguished and able junior Senator from
I compliment the Senator and thank
Indiana [Senator BAYH]. As one who him for the cooperation he has given the
has worked closely with him on this joint subcommittee, as well as for the personal
resolution, I know that he has worked sacrifice he made to be in the Chamber
hard to draft and guide it through the this afternoon to participate in this
Subcommittee on Constitutional Amend- debate.
ments and the full Judiciary Committee.
Mr. FONG. I thank the Senator from
Mr. President, I highly commend Sen- Indiana. He has been working hard on
ate Joint Resolution 1 to the Senate as a this measure. It is through his dedicameritorious measure that should be en- tion that the joint resolution is now beacted promptly into law.
fore the Senate. This has not been an
Mr. SALTONSTALL. Mr. President, easy resolution to arrive at. The Senator
Will the Senator from Hawaii yield?
from Indiana and the other members of
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the committee have worked very hard on
it. They have given it deep thought. We
have listened to the experts on the subject, and this is the best possible solution that we can suggest. I believe that
it is a completely workable and practical
solution to the two key problems.
Mr. SCOTT. Mr. President, will the
Senator from Hawaii yield?
Mr. FONG. I yield.
Mr. SCOTT. Mr. President, I rise in
support of Senate Joint Resolution 1,
but first, I commend the distinguished
Senator from Hawaii for the fine presentation he has made, and for the
scholarship which is evident in his exposition.
Let me say, for my part, that I shall
support the proposed Dirksen substitute
for Senate Joint Resolution 1 because I
believe it to be simpler, wiser, and more
farsighted on a long-range basis to
leave to Congress the discretion to
prescribe, by statute, procedures for the
transfer of the President's powers and
duties in the case of presidential in-

ability.

It occurs to me that one illustration as
to why Senate Joint 1 should leave this
discretion to Congress is that there is no
provision in Senate Joint Resolution 1,
as reported to the Senate, that deals with
the inability of a Vice President to perform his duties. If a Vice President dies
or resigns, there is a provision for filling
the vacancy. Let us suppose, however,
that the Vice President suffers from an
inability. It would be rather awkward,
it seems to me, to overburden the Constitution with procedural details, better
and more flexibly prescribed by statute,
in an effort to foresee and imagine every
possible eventuality and to meet every
conceivable contingency.
Yet, with the increased importance of
the office of Vice President, the contingency of the Vice President's inability becomes a significant consideration and Congress could take care of it
by law, as it would be permitted to do
under the broader language of the Dirksen amendment.
I am an original cosponsor of Senate
Joint Resolution 1, but subsequent study
of the Judiciary Committee's hearings
and report, particularly the views expressed therein by my distinguished
minority leader, has persuaded me to
accept the Dirksen amendment.
However, if the Dirksen amendment
should not be adopted, I revert, then, to
my desire to see a workable proposal
adopted, one which will be at least as
wisely considered and prepared as Senate
Joint Resolution 1, sponsored by the distinguished Senator from Indiana [Mr.
BAYH]. I would, then, as a cosponsor,
support Senate Joint Resolution 1.
Mr. President, the tragedy which this
Nation witnessed only 15 months ago
brought most forcefully to our attention
once again the striking absence in the
Constitution of appropriate provision
for continuity of presidential leadership. In this era of recurring crises at
home and abroad, it is imperative that
at no time should there be any doubt
in anyone's mind as to who is exercising the powers and duties of the Presidency. That is the central issue we are
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dealing with today in Senate Joint
Resolution 1.
This measure, of which I am honored
to be a cosponsor, provides a workable
means of assuring continuity of presi-

dential leadership. It recognizes the
very distinct nature of the two exigencies-death and inability-under which
the Nation may lose the leadership of
its President, and it provides suitable
solutions for each of these peculiarly
different situations.
The uncertainty concerning the legitimacy of our traditional method of providing for presidential succession, which
is prompted by the existing vague constitutional language, would be removed.
The addition of language providing for
the filling of vacancies in the office of
the Vice President, which occur upon
the death, resignation, or removal of the
President, would assure the Nation that
it will always have a Vice President
ready and able to assume the office of
President or exercise the powers and
duties of that office should the occasion
arise.
Provision of continuity of presidential
leadership is an urgent need that must

SENATE

The Department of Defense under Secretary McNamara, together with certain
underlings, has probably been the most
zealous of these department heads in
issuing decrees irrespective of the rights
of the American citizens. I wish to read
to the Senate a letter which I have just
received from Hon. Perry S. Ransom, Jr.,
of Ocean Springs, Miss., to show to the
Senate how far these Government bureaus have gone in surrendering basic
rights to the current insanity of the
country:
PERRY S. RANSOM, JR.,
CONSULTING ENGINEER,

Ocean Springs, Miss., February 16, 1965.
Senator JAMES O. EASTLAND,

U.S. Senate,
Washington, D.C.
DEAR SIR: Realizing full well the large volume of mail that you receive daily from the
people you represent and the futility of individual correspondence, I nevertheless feel
compelled to write. Under our system of
democratic government we claim the right
of the individual citizen to protest when we
feel the Federal Government exceeds the limitations set forth by our Constitution.
For my explicit protest the following facts
are herewith submitted:
The Jackson County Baptist Association
be met now. There is widespread sup- is currently conducting in numerous Baptist
a school of missions, whereby misport for Senate Joint Resolution 1, and Churches
sionaries come to our churches and relate
the climate for early ratification of this to us the work that is being done for the
measure by the States seems to be Lord on local and foreign fields. Through
favorable. Let us therefore promptly this mission emphasis our Christian people
approve it.
are made aware of just what our denominaBefore closing, Mr. President, let me tion is doing to fulfill our Lord's great comheartily commend the junior Senator mission to "go and teach unto all nations."
speakers
from Indiana for his thorough study and One of our scheduled missionary
to be a Sergeant Fuller (first name, serial
diligent efforts in drafting Senate Joint was
number, and specific assignment unknown
Resolution 1, and for bringing it to the to me), who is currently stationed at Keesler
floor of the Senate. And I thank the AFB in Biloxi, Miss. Our association has
Senator from Hawaii for giving me this now been informed that said Sergeant Fuller
has received orders from his superiors in the
opportunity to express my views.
Mr. FONG. I thank the Senator for Air Force that he is not to speak in our
his compliments. In answer to his ques- church as the audience is segregated. How
guarantees
tions, let me say that the Dirksen amend- can the first amendmentof which
church and state
the complete separation
ment would leave us almost in the same be ignored by the military in prohibiting
position as that from which we started. this man from exercising his religious beMany questions will still remain unan- liefs by speaking to a local Baptist Church
swered. If something should happen to group because there are no Negroes in the
the Vice President, we would not have audience? To the best of my knowledge the
the answer to that problem. It does not Baptist Negroes of Ocean Springs are commilitate against Senate Joint Resolution pletely satisfied and happy in their own
church and have no desire to attend our
1. At present, no one succeeds to the church. Can it be that the Government will
position of Vice President if a Vice Presi- attempt to compel the Negroes to integrate
dent succeeds to the office of President. our churches, or can not the Great Society
I believe that if we take one step at a leave a soul's salvation to the individual and
time, we shall accomplish what we are to the Lord?
To reiterate, I, as an individual citizen
trying to accomplish. I believe that the
present resolution is workable and strongly protest the actions of the military
at Keesler AFB to prevent any American
practical.
citizen from exercising his religious beliefs
just because he happens to be in the Air
THE CONSTITUTIONAL RIGHTS OF Force.
Any actions that you may be able to make
ALL AMERICANS
to rectify this situation are endorsed and
Mr. EASTLAND. Mr. President, in encouraged.
Yours very truly,
1954. soon after the decision in Brown
PERRY S. RANSOM, Jr.,
against Topeka, I made the statement
One American Citizen.
that it was impossible to fulfill the implications of Brown against Topeka withIn other words, a sergeant in the U.S.
out destroying the constitutional rights Air Force, who happens to be a religious
of all other American citizens and all person, was invited to address on a
other rights embodied in the Constitu- religious subject other Americans who
tion and guaranteed to the people.
belonged to his religious sect. Because
Acting under the contemporary and the meeting of this sect was not intecurrent insanity in the country relating grated, Sergeant Fuller of the U.S. Air
to so-called civil rights, various bureaus Force was deprived of his right of free
are issuing edicts and decrees without speech. The religious association was
any justification in law which deprive deprived of their religious liberty. Freethe American people of their basic rights. dom of assembly was likewise violated.
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Mr. President, I bring this to the at.
tention of the Congress in order that the
Congress may know just how far the
insanity of the country has progressed
and the insanity of the bureaus which
are administering the laws under the
Constitution of the United States.
Mr. President, this brings me to ask the
Secretary of Defense one question: If
Sergeant Fuller can be prohibited from
attending a Baptist church in Ocean
Springs, Miss., to make a few remarks
then can the Secretary of Defense pro.
hibit Sergeant Fuller from attending
that Baptist church in Ocean Springs?
I do not expect that Sergeant Fuller's
troubles or the troubles of the Baptist
Church at Ocean Springs, Miss., will attract the wrath of either the National
Council of Churches or the Civil Liberties
Union, but I do think the country might
be interested in the subject matter if
they are apprised of it.
PRESIDENTIAL

DENTIAL

AND

VICE-PRESI-

SUCCESSION-PRESI-

DENTIAL DISABILITY

The Senate resumed the consideration
of the joint resolution (S.J. Res. 1) proposing an amendment to the Constitution
of the United States relating to succession to the Presidency and Vice-Presidency and to cases where the President
is unable to discharge the powers and
duties of his office.
UNANIMOUS-CONSENT

AGREEMENT

Mr. MANSFIELD. Mr. President, I am
about to propound a unanimous-consent
request.
I ask unanimous consent that 1 hour
for debate be allowed on the Dirksen
substitute, to be equally divided between
the sponsors of the substitute and the
Senator in charge of the joint resolution
on the floor of the Senate, the Senator

from Indiana [Mr. BAYH]; that an hour
for debate be allowed on each amendment, the time to be divided between the
sponsors of the amendment and the Sen-

ator from Indiana [Mr. BAYH] ; and that
2 hours for debate be allowed on the joint
resolution, to be equally divided.
The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.
The unanimous-consent agreement,
subsequently reduced to writing, is as

follows:
UNANIMOUS-CONSENT

AGREEMENT

Ordered, That the further consideration of
the joint resolution (SJ. Res. 1), proposing

an amendment to the Constitution of the
United States relating to succession to the
Presidency and Vice-Presidency and to cases
were the President is unable to discharge the
powers and duties of his office, debate on any
amendment, motion, or appeal, except a motion to lay on the table, shall be limited to
1 hour, to be equally divided and controlled
by the mover of any such amendment or
motion and the Senator from Indiana (Mr.
BAYH]: Provided, That in the event the Senator from Indiana is in favor of any such
amendment or motion, the time in opposition thereto shall be controlled by the minority leader or some Senator designated by
him.
Ordered further, That on the question of
the final passage of the said joint resolution,
debate shall be limited to 2 hours, to be

February 19, 1965

CONGRESSIONAL RECORD -SENATE

equally divided and controlled, respectively,
by the majority and minority leaders: Provided, That the said leaders, or either of
them, may, from the time under their control on the passage of the said joint resolution, allot additional time to any Senator
during the consideration of any amendment,
motion, or appeal.
Mr. DIRKSEN. Mr. President, I yield
5 minutes to the Senator from Kansas.
Mr. CARLSON. Mr. President, in my
opinion, one of the most important pieces
of legislation to be considered by this
session of Congress is the pending joint
resolution regarding presidential succession and presidential disability.
I commend the distinguished Senator
from Indiana [Mr. BAYHI and the members of the subcommittee of the Judiciary Committee and the Judiciary Committee for having devoted so much time
to the hearings and the preparation of
the joint resolution.
For the best part of two centuries, the
Congress of the United States has not
dealt effectively with the dual problems
of vice-presidential vacancies and presidential disabilities. Sixteen times, over
a period in excess of 37 years, this Nation
has been without a Vice President. President Garfield lay for 80 days unable to
perform the powers and duties of his
office-President Wilson was disabled for
16 months-President Eisenhower had
three serious disabilities. Fortunately,
the country was not confronted by an
international crisis during any of these
periods. We must not take for granted
that history will continue to treat us so
kindly.
Over the years, Congress has studied
these dual problems at great length. The
main reasons for the lack of solution are
the inability to arrive at a consensus and
the unwillingness of individual Members
of Congress to amend their own personal views in order to arrive at a workable plan which could receive two-thirds
vote in each House of Congress. A great
deal of effort has gone into the consensus embodied in Senate Joint Resolution
1-the American Bar Association, the
Committee on Economic Development,
legal scholars, constitutional lawyers and
members of the executive and legislative
branches of the Government have worked
together to develop a workable solution.
The main problem confronting Congress is writing a constitutional provision which would assure no break in the
exercise of the presidential power. More
than that, no doubt should be permitted
to arise as to who holds the office.
In addition to these two requirements,
the procedure for transferring of power
should be fast, efficient, and easily understood.
The Senate Judiciary Committee has
spent days taking testimony of able and
qualified individuals, discussing every
phase of this subject.
From the beginning of our Nation, we
have been without a Vice President in
excess of 20 percent of the time.
The preponderance of testimony has
declared that these problems must be
solved by constitutional amendment.
They are of sufficient importance to our
country to be embedded in the bedrock
law of the land-the Constitution. Some
of those supporting this contention have

been President Lyndon Johnson, Vice
President HUBERT HUMPHREY, former
President Dwight Eisenhower, Attorney
General Nicholas Katzenbach, former
Attorney General Herbert Brownell, former Attorney General William Rogers,
the American Bar Association's House

of Delegates by a unanimous vote, president of the American Bar Association,

Lewis Powell, and immediate past president of the American Bar Association,
Walter Craig.
Opinion is divided as to whether Congress has authority to deal with the problem of disability. Any statute dealing
with this problem would be subjected to
constitutional challenge in the courts at
a time of grave national crisis when action and certainty, not inaction and
doubt, were demanded by the national

interest.
Sections 3 and 4 of this joint resolution deal with the very difficult problem
of Presidential disability.
Section 3 enables the President to declare his own disability to perform the
powers and duties of his office and the
Vice President to assume these powers
and duties as Acting President. This
provides for the eventuality that the
President may be undergoing a serious
operation or he himself feels seriously ill
and feels that the best interests of the
country dictate that he voluntarily
should turn over the powers and duties
of the Presidency to the Vice President
for the tenure of the President's disability.
Section 4 provides that, if the President is unable to declare his own disability, the Vice President and the
majority of the Cabinet may do so, and
the Vice President would assume the
powers and duties as Acting President
for the tenure of the President's disability. Thus, the country would be protected under such circumstances as a
Presidential heart attack, which finds
the Nation's Chief Executive under an
oxygen tent when an effort is made to
return missiles to Cuba.
The Vice President has the constitutional responsibility to act and the Cabinet, appointed by the President, serves
as a sufficient protection against a power-hungry Vice President.
It is impossible for Congress to foresee every eventuality that could incapacitate the President or his successors.
Congress can, however, and I believe
should, make every effort to remove the
anxiety and apprehension that arises out
of the uncertainties of the present law.
Mr. BAYH. Mr. President, will the
Senator yield?
Mr. CARLSON. I yield.
Mr. BAYH. I compliment the Senator
from Kansas on his statement, particularly the emphasis he placed on the fact
that there has been much give and take,
and that this is as close as we are likely
to come to being able to nail down a final
determination. The time for us to act
has come. If we continue to postpone
this issue, we shall get further and further away from the horrible sequence of
events which awakened public interest
in this subject and it will recede further
and further into the past.
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The PRESIDING OFFICER.
The
time of the Senator has expired.
Mr. CARLSON. Mr. President, I stated
at the beginning of my remarks that I

felt the proposed legislation was one of

the most important measures that would
be considered by this session of the Congress. I sincerely hope that action can
be taken on it at this session.
Mr. DIRKSEN. Mr. President, I yield
myself 15 minutes.

The

PRESIDING

OFFICER.

The

Senator from Illinois is recognized for 15
minutes.
Mr. DIRKSEN. I am sensible of the

urgency that is involved in connection

with the proposal to amend the Constitution. Events in history such as what
happened on the 22d of November 1963,
the assassination of President Garfield,
who signed only a single extradition paper while he lay in a virtual coma for 90
days, and the difficulty that the country
encountered at the time President Woodrow Wilson was stricken, have from time
to time reenergized this issue. I am
quite aware of the desire to have something done and to have it done as quickly as possible.
However, I am rather sensible of an
old line in the Book of Exodus:
Thou shalt not follow a multitude to do
evil.
The word "evil" might mean "error,"
and it can be used in its broadest sense.
I believe it has been pretty much of a
rule in our constitutional history that we
do not legislate in the Constitution. We
try to keep the language simple. We try
to keep it at a high level, and we offer
some latitude for statutory implementation thereafter, depending upon the
events and circumstances that might
arise. For that reason I have submitted
a substitute, which is extremely shortin fact, a single paragraph-which I believe would encompass the problem that
confronts us, would meet virtually every
exigency, and would leave in the hands
of the Congress whatever legislation
might be necessary.
Before I go further, I commend the
distinguished Senator from Indiana [Mr.
BAYHI. NO one has been quite so diligent in pursuing this subject. The same
statement can be made concerning the
staff. The Senator has worked hard.
He is anxious to obtain action in this
body; and he hopes to obtain action in
the other body so that the constitutional
proposal can then go to the country.
The substitute which I have offered
has been skeletonized so that there
would be no ambiguities. There would
be no holes of any kind. If there were,
they could always be remedied by congressional enactment. The substitute
provides merely that if the President is
removed from office, if he dies, or for
other reason leaves the office, the office
of President shall devolve on the Vice
President.
That subject has been controversial
ever since Chester A. Arthur came into
office, and, for that matter, even at the
time William Henry Harrison died in
office and was succeeded by a President
who at the time was not sure whether
or not he should accept the office or only

3266

CONGRESSIONAL RECORD -

SENATE

But if there is no Vice President, obundertake the duties and the responsibilities. My substitute would make it viously we cannot fulfill the equations
pretty clear-and I believe it is true also

of Senate Joint Resolution 1-that in the
case of removal, death, or resignation,
the office would devolve on the Vice President. That is very simple, and the
language would nail it down.
But in the case of the inability of a
President to discharge the powers and
duties of the office, the powers and duties
would devolve upon the Vice President.
For example, the President might be
alive. He might be incapacitated and
unable to discharge his responsibilities
as President. So the office would not
devolve upon the Vice President, but
merely the powers and duties.
The Vice President would be designated as Acting President, and no more.
He would maintain that status until the
inability had been removed.
My amendment would further provide
thatThe Congress may by law provide for other
cases of removal, death, resignation, or inability, of either the President or Vice
President-

There might be a situation in which

both the President and the Vice President would be disabled. There might be
a situation in which the Vice President
would be disabled, but the President
would be in possession of his faculties
and could carry on. In that event the
Congress, under the proposed substitute,
could enact a law to meet the situation
which would arise under those circumstances, and would also be able to declare
what officer shall be President or Vice
President, in the case of inability, to act
as President; and such officer would be
or act as President accordingly.
That is rather broad language, but it
is designed to be broad. I believe it is
in keeping with the language of the Constitution itself.
The amendment contains one other
further provision:
The commencement and termination of any
inability shall be determined by such method
as Congress may by law provide.

The distinction between the substitute
and Senate Joint Resolution 1 is that
section 4 and section 5 of the joint resolution provide in a little detail, at least,
what shall be done when there is an inability, if the President is disabled and
is not in a position to declare his inability. Then it would be up to the Vice
President and a majority of the principal
officers of the executive departments or
such other body as Congress may by law
provide to transmit to the Congress
written declarations that the President
was disabled; and the Vice President
would immediately assume the powers
and duties of the office as acting President.
Mr. President, there might not be a
Vice President. How could he then join
with the principal officers of the executive departments in transmitting a message to the Congress?
The language of the joint resolution
is as follows:
Whenever the Vice President and a majority of the principal officers transmit that
message-
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dential inability and of vacancies in the of.

fice of Vice President.
I commend the distinguished chairman of
that are carried in Senate Joint Resoluthe Subcommittee on Constitutional Amend.
tion 1.
ments. He has worked throughout his
I believe that one could point out some period of service on the committee on this
other defects that would give me some problem. He has devoted a tremendous
cause for concern. For that reason I amount of time and energy to the issue
believe that a measure of the kind pro- and his work has helped to keep the issue
posed should be broadly sketched, and before us.
It is a pressing domestic issue. It is not
that ample latitude should be left for the
a new issue by any means. It has been beCongress to act.
fore the Congress numerous times. It has
It is said that we must "nail it down" been the subject of endless study
by legislamatter
forthwith.
and dispose of the
tors, constitutional authorities, and others.
But if and when the proposal-and I am All have sought to provide an answer, but no
hopeful that a proposal of some kind will proposed solution has been found that met
go to the country-is disposed of by Con- the problem. Nonetheless, a solution must
gress, the committees can begin to work be found. We must contrive language that
solve the problem.
at once upon legislation to implement will
There are those who contend that no consuch a constitutional proposal. It could stitutional amendment is required,
that the
be ready, and all the hearings and details entire matter can be disposed of by legisla.
could be disposed of, as soon as the nec- tion. I do not hold to this view although
essary number of States had ratified the many distinguished scholars support it.
amendment. Then it would not require Rather I share with our distinguished submore than a matter of days to enact the committee chairman, our subcommittee, and
necessary implementing legislation, so the full committee, the view that a constitutional amendment is required.
that no time would be lost. We would
The problem however
this: How do we
always preserve the necessary latitude. fashion the amendment?Is Do
we follow the
For that reason, I think we ought to advice of the Attorney General who says:
proceed on a broader base than we pres"Apart from that, the wisdom of loading
ently contemplate. That must have the Constitution down by writing detailed
been in the thinking of the President in procedural and substantive provisions into
connection with his message to Congress it has been questioned by many scholars and
statesmen. The framers of the Constitution
on January 28. The President said:

saw the wisdom of using broad and expanding concepts and principles that could be
adjusted to keep pace with current need."
And do we follow the advice of another
noted constitutional scholar, Martin Taylor,
chairman of the Committee on Constitutional Law, New York Bar Association, who
has been most active in this field and who
urged the subcommittee only last year that:
"In the first plan, you have a basic fundamental principle of constitutional law that
any amendment should be simple. I am
substantially quoting from John Marshall.
It should not give detail. You see the
error of that in a great many proposals because, as time goes by, there might be great
disagreement as to the practicability of applying it under changed circumstances. So
the fundamental [principle] that you give
broad enabling powers in the Constitution is
what you should rely on, changing, if you
implementation with changing conIt is a question whether in the case please,
ditions."
of succession it would be possible under
That is the view I hold. Keep constituSenate Joint Resolution 1 to fill that tional amendments simple. Leave the detail
office or not. So it would be something to implementing legislation which can be
of a departure from what the President changed to reflect changing circumstances.
said about the indispensable need of Leave the Constitution as the basic docuhaving the second office as well as the ment from which all authority flows, but do
first office always occupied. With that not attempt to detail the application to
specific problems in the basic document itgeneral proposal, I fully agree.
self.
There are other matters that I might
And that is the difficulty with Senate
present in connection with the amend- Joint Resolution 1 as reported by the full
ment.
committee with amendments. It was pointed
I shall submit at this point a general out by the Attorney General when he was
statement on the general subject, and before the subcommittee. He said he had
also some questions that have been difficulty with the amendment. It was necesraised. I ask unanimous consent that sary for him to make a number of assumpin regards to the operation of the
they may be printed at this point in the tions
amendment.
This should not be-the
RECORD, together with an article entitled amendment should be clear and understand"Bayh Amendment-Second Thoughts able.
on Disability," written by Roscoe DrumWhat were the problems that the Attorney
mond, and published in the Washington General had with the amendment? This is
what he said:
Post of recent date.
"First, I assume that in using the phrase
There being no objection, the statevote of both Houses of Congress'
'majority
ment, questions, and article were ordered
in section 2, and 'two-thirds vote of both

II.

VACANCY

In

THE

OFFICE

OF

THE

VICE

PRESIDENT
Indelible personal experience has impressed
upon me the indisputable logic and imperative necessity of assuring that the second
office of our system shall, like the first office,
be at all times occupied by an incumbent who
is able and who is ready to assume the powers
and duties of the Chief Executive and Commander in Chief.
In our history, to this point, the office of
the President has never devolved below the
first clearly prescribed step of constitutional
succession. In moments of need, there has
always been a Vice President; yet, Vice
Presidents are no less mortal than Presidents.
Seven men have died in the office and one
has resigned, in addition to the eight who
left the office vacant to succeed to the Presidency.

to be printed in the RECORD, as follows:
STATEMENT BY SENATOR DIEKSEN

We have before us Senate Joint Resolution 1. It is a proposed amendment to the
Constitution to meet the problem of presi-

Houses' in section 5, what is meant is a

majority and two-thirds vote, respectively,
of those Members in each House present and
voting, a quorum being present. This interpretation would be consistent with long-
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standing precedent (see, e.g., Missouri Pac.
Ry. Co. v. Kansas, 248 U.S. 276 (1919)).
"Second, I assume that the procedure
established by section 5 for restoring the
president to the powers and duties of his
office is applicable only to instances where
the President has been declared disabled
without his consent, as provided in section 4;
and that, where the President has voluntarily
declared himself unable to act, in accordance with the procedure established by section 3, he could restore himself immediately
to the powers and duties of his office by declaring in writing that his inability has
ended. The subcommittee may wish to consider whether language to insure this interpretation should be added to section 3.
"Third, I assume that even where disability was established originally pursuant
to section 4, the President could resume the
powers and duties of his Office immediately
with the concurrence of the Acting President,
and would not be obliged to await the expiration of the 2-day period mentioned in
section 5.
"Fourth,I assume that transmission to the
Congress of the written declarations referred
to in section 5 would, if Congress were not
then in session, operate to convene the Congress in special session so that the matter
could be immediately resolved. In this regard, section 5 might be construed as impliedly requiring the Acting President to convene a special session in order to raise an
issue as to the President's inability pursuant
to section 5.
"Furtherin this connection, I assume that
the language used in section 5 to the effect
that Congress "will immediately decide" the
issue means that if a decision were not
reached by the Congress immediately, the
powers and duties of the Office would revert
to the President. This construction is sufficiently doubtful, however, and the term
"immediately" is sufficiently vague, that the
subcommittee may wish to consider adding
certainty by including more precise language
in section 5 or by taking action looking
toward the making of appropriate provision
in the rules of the House and Senate.
"In my testimony during the hearings of
1963, I expressed the view that the specific
procedures for determining the commencement and termination of the President's Inability should not be written into the Constitution, but instead should be left to Congress so that the Constitution would not be

encumbered by detail."
Did the action of the full committee in
amending Senate Joint Resolution 1 correct
the deficiencies pointed out by the Attorney
General? Let us consider what he said before the full Judiciary Committee of the
other body. He began observing that:
"As the committee well knows, the factual
situations with which House Joint Resolution 1 is designed to deal are numerous and
complex. Inevitably, therefore, some aspects
of the proposal will raise problems of ambiguity for some observers. In order to assist

in resolving any such ambiguity, I propose to
set forth the interpretations I would make in
several difficult areas so that the committee may consider whether clarification is

needed."
He then repeated the first observation that
he made before our subcommittee regarding
his assumption of the meaning of "majority
vote." He then repeated his second observation regarding the procedure established by
section 5 of Senate Joint Resolution 1, and
then added:
"However, I note in this regard that the
Senate Committee on the Judiciary has recently approved an amended version of Senate Joint Resolution 1, the counterpart of
House Joint Resloution 1, under which the
President may resume his powers and duties
in this situation only by following a pro-

cedure comparable to that established by
section 5.

I would much prefer a provision
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which would clearly enable the President to
terminate immediately any period of inability he has voluntarily declared."
He then repeated the third and fourth
observations he made to our committee but
then made this further observation:
"The Senate Committee on the Judiciary
has revised Senate Joint Resolution 1 to provide that all declarations, including the declarations by the President under sections 3
and 5 and the declaration by the Vice President under section 4, shall be transmitted to
the President of the Senate and Speaker of
the House of Representatives. This change,
the committee states, would provide a basis
on which congressional leaders could convene Congress if it were not then in session.
However, the Constitution expressly authorizes only the President to convene Congress
in special session (art. II, sec. 3, clause 2),
and in view of that provision it might be
argued that Congress cannot be convened in
special session by its own officers. Accordingly, I would think it preferable to provide
that the Acting President must convene a
special session in order to raise an issue
under section 5 as to the President's inability.
Although section 5 as it now stands could be
construed in that way, the committee may
wish to consider whether it would not be
advisable to add express language which
would make that intention unmistakable.
"Fifth, I assume that the language used
in section 5-to the effect that Congress 'will
immediately decide' the issue-means that
if a decision were not reached by the Congress immediately, the powers and duties of
the office would revert to the President. This
construction is sufficiently doubtful however, and the term 'immediately' is sufficiently vague, even though used also in article I, section 3, clause 2 of the Constitution,
that the committee may wish to consider
adding certainty by including more precise
language in section 5 or by taking action
looking toward the making of approximate
provision in the rules of the House and
Senate.
"The Senate Judiciary Committee, in approving Senate Joint Resolution 1, has
changed the language 'immediately decide
the issue' to 'immediately proceed to decide
the issue.' This change seems to have the
effect of reversing the interpretation I have
indicated, the result being that under Senate Joint Resolution 1, as approved by the
Senate committee, the Acting President
would continue to exercise the powers and
duties of the Presidency while Congress considered the matter and until one of the
Houses of Congress brought the issue to a
support
t
he Acting Presivote and failed to sr
dent by a two-thirds vote.
"I note that the committee has before it
several proposals (H.J. Res. 3, H.J. Res. 119,
and H.J. Res. 248) which would provide that
once the issue of inability was referred to
Congress, the President would be automatically restored to the powers and duties of his
Office if Congress failed to act within 10
days. These proposals would add a measure
of protection for the President against interminable consideration of the issue by
Congress. However, it would still be possible under these proposals for the issue to
be decided by delay rather than by a vote on
the merits.
"In view of the difficulty of establishing in
advance exactly what period of consideration would be appropriate, the most effective course might be to initiate promptly
the adoption of rules for the consideration of
questions of inability that would insure a
reasonably prompt vote on the merits. I
do feel that, if the issue of national leadership is to be importantly affected by delay,
then delay should favor the President.
Particularly is this so if the President may
not, under section 3, unilaterally declare
an immediate end to periods of inability

which he has voluntarily declared."
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But there is another course open to us.
In the 88th Congress a simple and complete
amendment was introduced by Senator Kefauver, then the chairman of the Constitutional Amendments Subcommittee, and
cosponsored by Senator Keating. It was
Senate Joint Resolution 35.
In his appearance before the subcommittee on June 18, 1963, Attorney General Katz-

enbach, then the Deputy Attorney General

suggested two minor modifications to the
amendment. As modified the amendment
would read:
"In the case of the removal of the Presi-

dent from office or of his death or resignation, the said office shall devolve on the

Vice President. In case of the inability of
the President to discharge the powers and
duties of the said office, the said powers and
duties shall devolve on the Vice President as
Acting President until the inability be removed. The Congress may by law provide
for the case of removal, death, resignation, or
inability, both of the President and Vice
President, declaring what officer shall then
be President, or in case of inability, act as
President, and such officer shall be or act as
President accordingly, until a President shall
be elected or, in case of inability, until the
inability shall be earlier removed. The commencement and termination of any inability

shall be determined by such method as Congress may by law provide."

The Attorney General endorsed the
amendment as changed, saying:
"In addition, crucial and urgent new situ-

ations may arise in the changing future-

not covered by Senate Joint Resolution 28where it may be of importance that Congress, with the President's approval, should
be able to act promptly without being required to resort to still another amendment
to the Constitution. Senate Joint Resolution 35 makes this possible; Senate Joint
Resolution 28 does not.
"Since it is difficult to foresee all of the
possible circumstances in which the Presidential inability problem could arise, we are
opposed to any constitutional amendment
which attempts to solve all these questions
by a series of complex procedures. We think
that the best solution to the basic problems
that remain would be a simple constitutional amendment, such as Senate Joint
Resolution 35, which treats
the
contingency
of inability differently from situations such
as death, removal, or resignation, which
states that the Vice President in case of
Presidential inability succeeds only to the
powers and duties of the office as Acting
President and not to the office itself, and
which declares that the commencement and
termination of any inability may be determined by such methods as Congress by law
shall provide. Such an amendment would
supply the flexibility which we think is indispensable and, at the same time, put to
rest what legal problems may exist under
the present provisions of the Constitution
as supplemented by practice and understanding."
He reaffirmed his support for this amendment in 1964 by submitting his 1963 statement for the record, and, I might say his
Attorneys
General
three
predecessors,
Brownell, Rogers, and KENNEDY, have also
endorsed the amendment. The House of
Delegates of the American Bar Association
has endorsed that amendment on two separate occasions. The New York State Bar
Association reaffirmed its support of such an
amendment this very week and it has been
supported by the Association of the Bar of
the City of New York.
Let me point out that this amendment, as
modified, would permit precisely what Senate Joint Resolution 1 attempts to do but
it would reserve the detailed procedure in
Senate Joint Resolution 1, which has proved
the principal difficulty, for legislation where
such details can more properly and easily be
defined.
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What is the practical difficulty with Senate Joint Resolution 1? It is the questions
left unanswered. Must the President wait
two days to regain his authority when he has
voluntarily relinquished it? If the President is disabled and the Congress is not in
session, who calls it into session? Under
the Constitution only the President can.
What happens if a Vice President, who is
serving as Acting President, became disabled himself?
Then, too, if the method of filling a vacancy in the office of Vice President proves
unworkable, would it not be preferable to
change the procedure by legislation rather
than by another constitutional amendment
as Senate Joint Resolution 1 requires?
These are but a few of the questions that
come to mind as I study this amendment.
Consider the problems that the State legislatures will have. Who will be present to
answer the questions of the members of the
legislature concerning the mechanics of all
of these details? Wouldn't the simpler
amendment which merely clarifies the present Constitution and leaves the details to
be legislated be far preferable and more
easily understood?
I recite a number of questions that occur
to me in connection with Senate Joint Resolution 1:
1. Where in section 5 is there any language
limiting it to those instances where the Vice
President and a majority of the heads of the
executive department have declared the
President unable to discharge the powers and
duties of office?
2. If there is no such language, should
there be?
3. Must the President wait 2 days to see if
the Vice President files a declaration that the
President is still under a disability before recovering his office even though he had voluntarily relinquished it?
4. One of the purposes of Senate Joint
Resolution 1 is to permit the President to declare his own inability with the assurance
that he can immediately regain it upon the
termination of inability. Would the complicated procedure contained in Senate Joint
Resolution 1 for regaining the office make it
highly unlikely that a President would use
it in most cases?
5. If a President were physically unable to
write or even sign his name, how could he
make a written declaration of his own inability?
6. Another purpose of Senate Joint Resolution 1 is to make certain that the offices of
President and Vice President are filled at all
times. Testimony before the committee indicated the urgency of this. The national
security was involved, it was said. The President in his message to Congress on January
28, 1965, said:
"Indelible personal experience has impressed upon me the indisputable logic and
imperative necessity of assuring that the
second office of our system shall, like the first
office, be at all times occupied by an incumbent who is able and who is ready to assume
the powers and duties of the Chief Executive
and Commander in Chief."
7. Does Senate Joint Resolution 1 make
provision for having the offices filled at all
times?
8. Suppose the President becomes disabled
and the Vice President becomes Acting President. Where is the provision for filling the
office of Vice President?
9. What happens if the Vice President is
under a disability when the President becomes disabled?
10. The Constitution says that only the
President can call Congress into special session. What happens if Congress is not in
session when the Vice President and a majority of the heads of the executive departments declare the President unable to discharge the powers and duties of his office?
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How is Congress called into session to discharge its function under section 5?
11. If the method of filling a vacancy in
the office of Vice President as provided in
Senate Joint Resolution 1, proves unworkable or undesirable, wouldn't it be preferable
to be able to change it by legislation rather
than by another constitutional amendment
as required by Senate Joint Resolution 1?

Senator DIRKSEN and Senator MCCARTHY are
wise in urging that detailed methods not be
embedded into the Constitution and that
instead, the necessary authority be granted
to Congress to act.

and Vice Presidential vacancies, the only
need is to give Congress that power.
Amendment to the Constitution should
not legislate.
Good precedent: The 16th
amendment, which gave Congress authority
to "lay and collect taxes on incomes." It did
not attempt to write a tax code. Bad precedent: The 18th amendment, which wrote
the prohibition law into the Constitution
and made repeal of the amendment the only
redress when it did not work.
Can't we profit from the experience of the
18th amendment, or must we repeat it all
over again? It seems to me once is enough.
What if we write into an amendment all
the precise procedures for filling Vice Presidential vacancies, and coping with Presidential disability? And then later we find contingencies nobody foresaw? Or what if some
major provision proves inadequate? Then
the amending process would have to start
all over again.
These are practical questions. For example, one proposal to go into a possible
amendment would leave it wholly with the
President to affirm that he has recovered
from a disability. But what if he insists upon exercising his powers when he is unable
to do so It has happened twice. President
Garfield lingered for 80 days between life and
death, disabled but unwilling to accept his
disability at any time. The same with President Wilson for 17 months.
The voluntary arrangements established
by Presidents Eisenhower, Kennedy, and
Johnson with their Vice Presidents suggest
that this fearful hoarding of power might
not be repeated. But we cannot be sure that
some future President, after being disabled,
would not seek to recapture his authority
before he was ready. One proposed amendment would leave this matter unresolved.
Congress cannot possibly foresee every contingency. That is why it seems to me that

President's message to Congress.

Mr. DIRKSEN. Mr. President, where,
for instance, in section 5 is there any
language limiting that section to instances in which the Vice President
BAYH AMENDMENT--SECOND THOUGHTS ON
and a majority of the heads of the exDISABILITY
ecutive departments have declared the
(By Roscoe Drummond)
President to be unable to discharge the
Some influential Senators are having secpowers and duties of his office? If there
ond thoughts on the wisdom of the Bayh is no such language,
should there be?
amendment as a means of dealing with PresiMust the President wait 2 days to see
dential disability, not on the urgency of the
if the Vice President files a declaration
action. And there is no acute dissent on
what should be done, only on how it should that the President is still under a disability before recovering his office, even
be done.
The how is important. It could be cru- though he had voluntarily relinquished
cially important.
it?
The second thoughts, which are growing
One of the purposes of Senate Joint
on the Hill, have to do with whether to write Resolution 1 is to
permit the President
detailed procedures into the Constitution to
to declare his own inability, with the astry to cover all contingencies or to propose
a simple amendment that would authorize surance that he can immediately regain
it upon the termination of such inCongress to deal with these matters.
ability. Would the complicated proSenator EVERETT M. DIRKSEN, of Illinois,
cedure contained in Senate Joint Resothe Democratic Senator EUGENE MCCARTHY,
of Minnesota, have come out on the side of a lution 1 for regaining the office make it
simple enabling amendment. Other Senahighly unlikely that a President would
tors, both Republican and Democratic, have use it in most cases?
indicated either their support or their openIf a President were physically unable
mindedness.
There is a strong case to be made in favor to write or even sign his name, how
of an authorizing amendment without at- could he make a written declaration of
his own inability?
tempting to write detailed law into the ConAnother purpose of Senate Joint Resostitution.
The role of the Constitution is to distribute lution 1 is to make certain that the Ofauthority between the three branches of the fices of President and Vice President are
Government and between the Federal Govfilled at all times. Testimony before the
ernment and the States. Its function is not
committee indicated the urgency of this
to prescribe in detail how that authority
shall be used. Since Congress does not have matter, and that is the reason why I rethe power to deal with Presidential disability cited the extended paragraph from the
Does Senate Joint Resolution 1 make
provision for having the offices filled at
all times?
The PRESIDING OFFICER (Mr. TYDINGS in the chair). The 15 minutes
yielded to himself by the Senator from
Illinois have expired.
Mr. DIRKSEN. I yield myself 2 additional minutes.
Suppose the President becomes disabled and the Vice President becomes
Acting President. Where is the provision for filling the office of Vice President?
What happens if the Vice President is
under a disability when the President
becomes disabled?
The Constitution provides that only
the President may call Congress into special session.

What happens if Congress

is not in session when the Vice President
and a majority of the heads of the executive departments declare the President
unable to discharge the powers and duties of his office? How would Congress
be called into session to discharge its
function under section 5?
If the method of filling a vacancy in
the office of Vice President, as provided
in Senate Joint Resolution 1, proves unworkable or undesirable, would it not be
preferable to be able to change it by
legislation rather than by another constitutional amendment, as required by
Senate Joint Resolution 1?
Mr. President, those are some of the
questions that arise. My interest is that
there be no ambiguities and no rigidities
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written into the Constitution that could been my view that that doctrine is viobe modified only by another constitu- lated in the resolution as approved by
the Committee on the Judiciary, since
tional amendment.
My preference is for flexibility and for the decision as to whether or not disadequate powers in the hands of Con- ability has terminated is left for Congress to deal with the problem. I am gress.
When we ask another branch of the
sensible of the fact that something must
be done. I am glad that the distin- Government for the decision, the docguished Senator from Indiana [Mr. trine of separation of powers is vioBAYH] has carried the proposal to this lated. That was debated thoroughly.
point. For aught I know, my name may The Senator from Indiana has developed
be on the joint resolution. Certain it is a fine body of testimony which is conthat I voted for the proposal in the pre- trary to thatviewpoint.
vious Congress, but always with the resIt is, however, a viewpoint that was
ervation that proposals that might be at one time the judgment of our present
made after the measure had left the Attorney General, three of his predecescommittee could without prejudice be sors, as nearly as I remember.
submitted on the floor of the Senate. So
As' I have indicated in my individual
I exercise only the reservation that I kept views of the committee report, it is my
unto myself both in the subcommittee view we should abide by these two prinand in the full committee, because I ciples.
The substitute amendment of
wanted to see some measure come to the the Senator from Illinois complies with
floor of the Senate upon which the Sen- those two principles.
ate could work its will and get it to the
The PRESIDING OFFICER.
The
other body, and finally to the country.
time of the Senator has expired.
The PRESIDING OFFICER. The adMr. BAYH. Mr. President, I yield 5
ditional time yielded to himself by the minutes to the Senator from North CaroSenator from Illinois has expired.
lina, or as much time as he may care
Mr. DIRKSEN. Mr. President, I yield to use in the opposition to the Dirksen
5 minutes to the distinguished Senator amendment.
from Nebraska.
The PRESIDING OFFICER. The
Mr. HRUSKA. Mr. President, in the Senator from North Carolina is recogdiscussion and consideration of the joint nized for 5 minutes.
resolution, both in the present session
Mr. ERVIN. Mr. President, I rise in
of Congress and earlier, there were two opposition to the Dirksen amendment.
principles that I felt were most im- The Dirksen amendment totally ignores
portant. One of those points was just one of the crucial questions which has
emphasized by the Senator from Illi- brought this matter to the floor of the
nois, when he spoke in favor of his sub- Senate. That is the fact that vacancies
stitute measure, namely, the inadvisabil- occur in the office of Vice President.
ity placing too many detailed procedural
The Dirksen amendment makes no atprovisions in the Constitution.
tempt to provide for the election of a
This makes the Constitution very in- Vice President in case a Vice President
flexible. Flexibility is a principle which succeeds to the office of President, or is
has been inherent in our Constitution. removed from office by impeachment.
It has been followed quite. consistently. It ignores one of the things which has
Exceptions to it are very few indeed.
made this question so crucial. It igI fear that with the great number of nores the necessity of having someone
procedural provisions found in the Sen- continue in the office of Vice President.
ate joint resolution, as reported by the
There is another fatal flaw in the
committee, we shall very likely, if we are Dirksen amendment. That is the proever called upon to exercise it, run into vision that "the commencement and
something that will prove unworkable. termination of any inability shall be deFor that reason, it would be better to termined by such method as Congress
couch the proposed amendment in gen- may by law provide."
eral terms and then provide that ConI thank God that was not placed in
gress shall be empowered to implement, the Constitution when the Constitution
by the legislative process, the amend- was adopted. If it had been placed in the
ment.
Constitution, we would have seen, in the
There are two ways of doing it. One most tragic period of our history, the
would be the substitute resolution of the total blackout of government of the peoSenator from Illinois. The other is ple, by the people, and for the people in
proposed in the amendment offered by this Nation. I refer to the tragic days
the Senator from Vermont on behalf of when a congressional group was trying
the Senator from Kentucky
[Mr. to take complete power in this Nation.
COOPER].
The group was led by the then Senator
The latter method would grant to Ben Wade, who was President pro temCongress the power to prescribe any pore of the Senate and who wanted to be
other plan for dealing with disability, President. At that time there was no
in the choice of a Vice President and Vice President. Lincoln had been asthe filling of a vacancy in addition to sassinated and had been succeeded in the
that detailed in Senate Joint Resolu- office of President by Vice President Antion 1.
drew Johnson.
That is one of the principles. The
This group in Congress had intimiother principle is the matter of separa- dated the Supreme Court of the United
tion of power. We have had testimony, States after that Court had handed down
throughout the past 6 or 8 years, that one or two courageous decisions. The
it is desirable for an amendment deal- group scared the Supreme Court so that
ing with this subject to respect the doc- it did not dare to decide cases as they
trine of separation of powers. It has should have been decided.
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The group then decided that they
would impeach Andrew Johnson. The
only thing that saved Andrew Johnson
from impeachment, and saves us from
behaving as a "banana republic" often
behaves on the seizure of power by ambitious men, was the provision of the
Constitution that required a two-thirds
vote before the President could be removed from office. Power-hungry men,
headed by a man who aspired above
everything else to become President of
the United States, and who was in line
for the Presidency if Andrew Johnson
had been removed from office, were prevented from taking control by a provision
of our Constitution which requireda twothirds vote for impeachment, and then by
only one vote short of the two-thirds
majority.
If the provision referred to had been
in the Constitution at that time-"The
commencement and termination of any

inability shall be determined by such
method as Congress may by law provide"--Andrew Johnson would have been
removed from office. The group would
have set up a medical commission and
had President Johnson declared mentally
disabled. But they did not have the
power under the Constitution. The only
way that they could have removed him
would have been by impeachment, and
only by impeachment by a two-thirds
majority.
With this substitute amendment incorporated in the Constitution, any time
that power-hungry men in Congress were
willing to go to the extremes that men
were willing to go to in those days, they
could take charge of the Presidency.
Under the Dirksen proposal, they could
provide that one of their favorite Members should succeed to the office of President if there were no Vice President at
the time. That is a dangerous thing.
Mr. President, someone has very wisely
said that a nation which does not remember the history of the past is doomed
to repeat its mistakes.
So this amendment should be rejected
for at least two reasons. It does not deal
adequately with the question of vacancies

in the Vice Presidency, and it would place
dangerous power in the hands of Congress.
I am not disturbed about the doctrine
of the separation of powers here, because
the powers of government are not always
separated. The Constitution provides,
for example, that a President can be impeached, and be removed from office by
the Senate. The Constitution provides
a good many things that must be done by
the President and the Congress. The
Constitution provides that the President
may make treaties, but they must be
ratified by the Senate. It provides that
the President shall appoint heads of departments of the Federal Government,
judges, ambassadors, and other officers
of the United States; but the nominations are subject to confirmation by the
Senate, under the Constitution.
So there are many cases in which the
powers of government are jointly reposed in both the executive and the legislative branch.
This amendment should be rejected for
those two reasons. The joint resolution
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presented by the committee contains full
protection against any group of men
thirsting for power taking over the office
of the Presidency, as could be done by
the Dirksen proposal, because it requires
a two-thirds vote. It requires action of
the Vice President and members of the
Cabinet and action by Congress to remove the President or Vice President.
I agree with my good friend from Nebraska, in that I do not like to have too
many specific things written into the
Constitution, but when we try to protect
somebody, we had better write specifics
into the Constitution if we do not want
to run the risk of converting the United
States into what I would call a banana
republic. We had better provide for a
two-thirds vote by the Congress, such as
the joint resolution reported by the committee provides, to remove the President
from office, where he risks the charge of

disability.

Mr. BAYH. Mr. President, will the
Senator yield?
Mr. ERVIN. I yield.
Mr. BAYH. I am glad the Senator
from North Carolina has pointed out the
time when our forefathers determined
that there should be a commingling of
the various branches which in most cases
we keep separate. I am also glad he
pointed out the need for specifics under
certain circumstances.
It seems to me that a close analysis of
our Constitution discloses that it is a
wonderful, broad, general plan for a
wonderful society, but at the same time
certain basic specifics to protect certain
inalienable rights are necessary, such as
the basic features provided in article 2,
section 1, which has since been replaced
by the 12th amendment. It specifically
provides, in great detail, how elections
shall be conducted, because we do not
want Congress to take away from the
people the right to decide for themselves.
As the Senator knows, the Constitution

contains many specific qualifications-

for example, to be President, and to be
Members of this great body.
I commend the Senator for what he
has said about the qualifications provided.
Mr. ERVIN. As the Senator knows,
in the Bill of Rights specifics are provided for the protection of the individual
against governmental tyranny. There
are specifics protecting the individual
against unreasonable searches and seizures of his papers, effects, and home.
The Constitution contains specifics to
protect many rights.
That is the reason why the amendment
proposed by the committee was prepared
in the form it is in. It was necessary to
protect a President against a powerhungry Congress, on the one hand, and
also to see to it that there was proper
protection before such drastic steps
should be taken.
Mr. SALTONSTALL. Mr. President,
will the Senator from Indiana yield for
a question?
Mr. BAYH. I am glad to yield to the
Senator from Massachusetts, who has
been an ardent ally from an early date.
Mr. SALTONSTALL. This may be a
small, immaterial matter, but I would
like to clarify it in my mind and for the
RECORD.

Turning to section 3 of the Senator's
proposed constitutional amendment, it

reads:
Whenever the President transmits to the
President of the Senate and the Speaker of
the House of Representatives his written
declaration that he is unable to discharge
the powers and duties of his office, such
powers and duties shall be discharged by the
Vice President as Acting President.
Under the Constitution, the Vice President is President of the Senate, but if he
became Acting President under this
amendment, he would no longer be President of the Senate, but the President
pro tempore would become the President
of the Senate. Is that correct?
Mr. BAYH. That is correct.
Mr. SALTONSTALL. The Vice President would become Acting President and
thereby lose his title as President of the
Senate. Is that correct?
Mr. BAYH. That is correct. I point
out for the RECORD, with respect to the
wording of the amendment, that, as
originally introduced and as reported by
the committee, it was suggested that the
message would be transmitted to Congress. We were determined to think of
all eventualities that could possibly happen. We determined that such an eventuality might happen when Congress was
not in session. Therefore we changed
the wording so that it would read that
the transmission should be to the President of the Senate and the Speaker of
the House of Representatives. By that
wording, the normal, legal procedure of
delivery would take place in the manner
set out. Delivery to the President of the
Senate and the Speaker of the House
would be sufficient for the intention of
the resolution.
Mr. SALTONSTALL. May I ask the
Senator from Indiana, who has worked
so hard in this matter, a question? Perhaps he has answered it in his speech
when I was not present in the Chamber.
If Congress were not in session, would
the fact that the transmission is to be to
the President of the Senate and the
Speaker of the House automatically call
Congress into session?
Mr. BAYH. It is specifically provided
in section 5, when it is necessary for Congress to convene, that it shall immediately proceed to decide. We think that
is sufficient to enable the President of
the Senate or the Speaker of the House
to call a special session.
Mr. ERVIN. Mr. President, will the
Senator from Indiana yield to me for the
purpose of clarifying the question asked
by the Senator from Massachusetts?
Mr. BAYH. I yield.
Mr. ERVIN. The amendment originally provided for the report to be made
to Congress. The question was raised
whether a report could be made to Congress when Congress was in adjournment.
So we adopted the language that the report should be made to the President
of the Senate and the Speaker of the
House of Representatives to make certain that the Vice President could take
over, immediately, in case of the President's disability, without waiting for
Congress to meet. But it is implied that
Congress shall meet, because section 5
contains the language, "Congress shall
immediately proceed."

Mr. SALTONSTALL. Therefore, either the President of the Senate or the
Speaker of the House, or both, would
call Congress into session, and they would
have the power to do it?
Mr. ERVIN. Yes; that would be implied from the fact that Congress would
meet immediately.
Mr. SALTONSTALL. But if Congress
adjourned sine die, there would not have
to be any provision in the sine die adjournment to permit those officers to call
it back into session.
Mr. ERVIN. No.
Mr. SALTONSTALL. We sometimes
include such a provision.
Mr. ERVIN. Yes.
Mr. SALTONSTALL. It would be
automatic?
Mr. ERVIN. Yes.
Mr. President, my good friend from
Nebraska referred to the testimony of
the present Attorney General in 1963. I
invite the Senator's attention to the
hearings, at pages 10 and 11. I read
from the bottom of page 10:
In my testimony during the hearings of
1963, I expressed the view that the specific
procedures for determining the commencement and termination of the President's inability should not be written into the Constitution, but instead should be left to Congress so that the Constitution would not be
encumbered by detail. There is, however,
overwhelming support for Senate Joint Resolution 1, and widespread sentiment that
these procedures should be written into the
Constitution. The debate has already gone
on much too long. Above all, we should be
concerned with substance, not form. It is to
the credit of Senate Joint Resolution 1 that
it provides for immediate self-implementing
procedures that are not dependent on further
congressional or Presidential action. In
addition, It has the advantage that the
States, when called upon to ratify the proposed amendment to the Constitution, will
know precisely what is intended. In view of
these reasons supporting the method adopted
by Senate Joint Resolution 1, I see no reason to insist upon the preference I expressed
in 1963 and assert no objection on that
ground.
Mr. BAYH. Mr. President---The PRESIDING OFFICER (Mr.
TYDINGS in the chair). The Senator
from Indiana.
Mr. BAYH. I should like to suggest
that this might be the appropriate time
to ask unanimous consent to have
printed in the RECORD a letter which I
received yesterday from the Attorney
General, Nicholas Katzenbach, in an effort to clarify and point out specifically
that his opinion does away with some of
the rumors to the contrary.
There being no objection, the letter
was ordered to be printed in the RECORD,

as follows:
OFFICE OF THE ATTORNEY GENERAL,

Washington, D.C., February18, 1965.
Hon. BIRCH BAYH,

U.S. Senate, Washington, D.C.
. DEAR

SENATOR BAYH:

I

understand that

recent newspaper reports have raised some
question as to whether I favor the solution
for the problem of presidential inability embodied in Senate Joint Resolution 1, or
whether I prefer a constitutional amendment
which would empower Congress to enact appropriate legislation for determining when
inability commences and when it terminates.
Obviously, more than one acceptable solution to the problem of presidential inability
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is possible. As the President said in his
message of January 28, 1965, Senate Joint
Resolution 1 represents a carefully considered solution that would responsibly meet
the urgent need for action in this area. In
addition, It represents a formidable consensus of considered opinion. I have, accordingly, testified twice in recent weeks in
support of the solution embodied in Senate
Joint Resolution 1 and House Joint Resolution 1.
My views on the particular question here
involved were stated on January 29, 1965,
before the Subcommittee on Constitutional
Amendments of the Senate Judiciary Committee, as follows:
"In my testimony during the hearings of
1963, I expressed the view that the specific
procedures for determining the commencement and termination of the President's inability should not be written into the Constitution, but instead should be left to Congress so that the Constitution would not be
encumbered by detail. There is, however,
overwhelming support for Senate Joint Resolution 1, and widespread sentiment that
these procedures should be written into the
Constitution. The debate has already gone
on much too long. Above all, we should be
concerned with substance, not form. It is
to the credit of Senate Joint Resolution 1
that it provides for immediate, self-implementing procedures that are not dependent
on further congressional or Presidential action. In addition, it has the advantage that
the States, when called upon to ratify the
proposed amendment to the Constitution,
will know precisely what is intended. In
view of these reasons supporting the method
adopted by Senate Joint Resolution 1, I see
no reason to insist upon the preference I
expressed in 1963 and assert no objection on

that ground."
I reaffirmed these views with the same explicit language in my prepared statement
delivered on February 9, 1965, before the
House Judiciary Committee. In view of the
above, there should be no question that I
support Senate Joint Resolution 1.
Sincerely,
NICHOLAS DEB. KATZENBACH,

Attorney General.

Mr. ERVIN. Mr. President, my opinion is that the present Attorney General
can now claim something which all of us
would like to be able to claim; namely,
that we are wiser today than we were
yesterday.

Mr. BAYH. I wish to thank my good
friend the Senator from North Carolina
[Mr. ERVIN3, and the distinguished Senator from Massachusetts [Mr. SALTONSTALL].

Both Senators have been of

great help in trying to forge the final
content of our arguments.
There are one or two additional points
which were raised by the minority leader,
on which I should like to comment.
First, I should like to point out that in
the quotation which he read from the
Presidential message, the President was
at that particular time addressing himself to the need for a Vice President at
all times, to elect a Vice President by
Congress and Presidential appointment,
a matter which is not even contained in
the Dirksen amendment.
As I said in my statement, the President unequivocally, on all fours, endorsed
both disability and Vice-Presidential replacement provisions in the joint resolution.
Second, I refer to my earlier remarks,
that under the provisions of section 3
where the President voluntarily gives up
his powers, it is the understanding-rein-
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forced by the testimony of the Attorney
General-that he could assume it merely
by declaration, and would not have to
invoke the provisions of section 5 and
bring in the Vice President, the Cabinet,
and Congress.
Next, I should like to point out that
if we had a President unable to write his
name, the matter would not be considered
under section 3, as the distinguished
minority leader has suggested, but rather
it would be considered under section 4,
which is specifically provided for in the
resolution in a case in which a President
of the United States might have a heart
attack and be in an oxygen tent at a
time when missiles might be moving to
Cuba or some other area of the world.
The health and welfare of the country
would demand immediate action; and
thus the Vice President and a majority
of the Cabinet would act, when the
President might be unable to do so.
The issue of calling a special session
has been well covered in previous colloquy and I shall not repeat what has
been stated; but it is our understanding
that sufficient authority has been indicated in the report to adequately point
out that the intention of the amendment is to give this power to the President of the Senate and the Speaker of
the House.
I close by saying that it seems to me
we are making a general policy determination which was articulated so well
by my colleague, the Senator from North
Carolina [Mr. ERVIN], as to whether we
are going to open Pandora's box to permit a blanket check provision to be given
to Congress to provide laws in these vital
areas at some later date.
Let me reemphasize that if we give
Congress the power by law to decide later,
we shall not be able to prevent a majority
of Congress from passing any laws it

may wish to pass, and then we immediately negate the two-thirds protection
residing in the impeachment provisions

of the Constitution since its inception,
and which is also provded in Senate Joint
Resolution 1, as so vividly pointed out by
the Senator from North Carolina [Mr.
ERVIN].

There has been a trend of thinking
that if we have a loosely drawn, nonspecific constitutional amendment, the
legislative bodies might be more inclined
to adopt it. I am satisfied that several
Members of this body who have had
legislative experience at the State level
can speak with more authority than I.
But my 8 years in the Indiana General
Assembly have led me to believe that this
was a false assumption. With this in
mind, we sent copies of Joint Resolution
35, which was merely an enabling act
giving Congress power to act, and Joint
Resolution 139 of the previous year,
which is almost identical with Senate
Joint Resolution 1, to the president of
the senate and the speaker of the house
of all the States.
The preponderance of evidence-I believe we received only three letters to
the contrary-was that State legislative bodies would prefer to enact the ratification resolution, that State legislatures

should deal with a specific proposal and
not give Congress a blank check to take

away the safeguards to which the Senator from North Carolina [Mr. ERVIN] has
so adequately directed our attention.
Mr. SALTONSTALL. Mr. President,
will the Senator from Indiana yield?
Mr. BAYH. I yield.
Mr. SALTONSTALL. Is it not true,
following up what the Senator has said,
that in this instance this subject had
been discussed for many years, and that
if we send it back in a general form and
say that Congress will do something if
the amendment should be adopted, the
average legislator, the average citizen will
say, "Pshaw. Congress is putting the
thing off further, and this is not definite."
Mr. BAYH. The Senator is absolutely
correct. The effect would be very much
the same, I am sure, as that contained in
the 20th amendment, which provides for
that eventuality. Thirty-two years ago
that provision was specified, and Congress has done nothing since that time.
If an enabling constitutional amendment were passed by the two Houses of
Congress and sent to and subsequently
ratified by the House, we still would have
to enact a law, which we have not done
in 170 years.
Now that we are close to solving the
problem, why put it off to some day in
the future when interest may have
waned, and Congress may be dilatory
about it, as it has been in the past?
Mr. SALTONSTALL. That is an appealing argument. That is the fundamental argument with the average member of a State legislature.
Mr. BAYH. I thank the Senator from
Massachusetts for pointing this out.
Mr. President, one last point and then
I shall have concluded my arguments,
which have ably reenforced by many
Senators. I believe that the most important ingredient in a constitutional
amendment such as this is general public acceptance of a formula which we
provide. As I pointed out in my earlier
remarks, the horrible tragedy in Dallas,
Tex., would have been much worse-if
that is possible to imagine-if we had not
had a definite procedure which was accepted by the people of America so that
Lyndon Johnson could assume the office
of President, succeeding to the office
from that of Vice President.
It is my judgment that a constitutional
amendment-passed by a two-thirds vote
of the Senate, passed by a two-thirds
vote of the House of Representatives, and
subsequently ratified by three-fourths of
the State legislatures, with all of the attendant publicity-would be much better
accepted by the people of America, and
they would be more aware of its provisions, than a law which passed both
Houses of Congress by majority vote.
The PRESIDING OFFICER. Who
yields time?
Mr. HRUSKA. Mr. President--Mr. BAYH. Mr. President, I yield back
the remainder of my time.
Mr. HRUSKA. Mr. President, if there
is any time left on the substitute amendment, I yield back the remainder of that
time.

The

PRESIDING

OFFICER.

All

time is yielded back.
Mr. HRUSKA. Mr. President, I suggest the absence of a quorum.
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date on which electors are chosen for the
next regular election of a President and a
Vice President. Vacancies which may occur
before that date in the membership of electors of any State because of death, removal
from office, or resignation shall be filled by
the selection of successors in the next regular election of that State in which members
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of the House of Representatives are chosen.
In the event that a vacancy in the membership of electors of any State exists and
a vote for a new Vice President occurs at a
time prior to the next regular election of
that State in which members of the House
of Representatives are chosen, the remaining electors of such State shall choose a
successor to serve until such next regular
election.
"SEC. 3. If the Congress is not in session
at a time at which a new Vice President is
to be selected under this article, the person
discharging the powers and duties of President shall convene the Senate and the House
of Representatives in joint session for that
purpose.
"SEC. 4. A Vice President chosen under
this article shall serve as such until the end
of the term for which the Vice President or
Vice-President-elect whom he succeeds was
elected."
Renumber succeeding sections accordingly.
Mr. THURMOND. Mr. President, the
amendment proposes to delete sections 1
and 2 of Senate Joint Resolution 1. The
substance of section 1 of Senate Joint
Resolution 1 which clearly states that the
Vice President shall become President
upon the death, resignation, or removal
from office of the President is contained
in the amendment which I propose. In
addition, the present sections 3, 4, and 5
of Senate Joint Resolution 1, dealing
with presidential inability, would remain
unchanged if my amendment were
adopted.
This amendment, Mr. President, contains the substance of Senate Joint Resolution 25, which I introduced in the Senate on January 15, 1965. There is one
change, which I shall mention later.
This amendment was referred to the Ju-

diciary Committee of the Senate and
Constitutional
to the
subsequently
Amendments Subcommittee, and it was
available for consideration by that subcommittee during the hearings and executive sessions held in connection with
this overall problem. I wrote a letter to
the chairman of the Constitutional
Amendments Subcommittee, the junior
Senator from Indiana [Mr. BAYH], recommending the electoral college approach for the selection of a new Vice
President in the case of a vacancy in that
office. This letter stated my general reasons for preferring the electoral college
approach to the method contained in
Senate Joint Resolution 1, which calls for
the nomination of a new Vice President
by the President and confirmation by a
majority vote of both Houses of Congress.
At the outset, I would like to outline
exactly what my amendment calls for.
A vacancy in the office of Vice President
may occur for any of the following reasons: death, removal from office, resignation, death of the Vice-President-elect
before his term begins, or his assumption
of the office of the President or Presidentelect for any reason. All of these contingencies are provided for in my amendment.
If for any of these reasons, a vacancy
occurs in the office of the Vice President,
the electors who were chosen in the most
recent presidential election would meet
in their respective States on the Monday
of the third week beginning after the
date on which the vacancy occurred.
The electors would cast their ballot for
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a new Vice President, certify the result
of their election, and transmit this certified list to the President pro tempore
of the Senate. The President of the
Senate then would proceed in accordance
with the provisions of the 12th amendment to the Constitution to count the
ballots and certify the election of a new
Vice President. In the event that no
candidate received a majority of all the
electoral votes, then the Senate would
choose a new Vice President in accord
with the provisions of the 12th amendment to the Constitution.
Section 2 of this amendment provides
for filling any vacancy among the electors of any State by election at the next
regular election of that State in which
Members of the House of Representatives
are chosen. In the event that a vacancy
exists among the electors of any State
when it is necessary to elect a new Vice
President, the vacancy would be filled
by the remaining electors. This is to
insure that the full vote to which any
State is entitled would be cast. This
latter provision is the only modification
of Senate Joint Resolution 25 as I originally introduced it.
Section 3 of my amendment provides
for the calling of a special joint session
of Congress by the person discharging
the powers and duties of the President
in the event that Congress is not in session at the time a new Vice President is
to be selected. Section 4 merely provides
that the Vice President elected under the
procedure provided for in that amendment would serve only during the term
for which the Vice President or VicePresident-elect whom he succeeds was
elected.
Mr. President, I believe that the
method of selecting a new Vice President
provided for in my amendment is preferable to that provided in Senate Joint
Resolution 1, for several reasons. First,
it has the advantage of retaining the
general election process which we all
recognize as so necessary in a republican
form of government. Second, the popularly elected body of the people, the electoral college, is the proper body to fill
vacancies in the office of Vice President.
Third, election by the electoral college
would generate a greater degree of public
confidence and a broader base of support
for the individual chosen.
The only objections to this proposal
which have come to my attention are
that the electoral college is too cumbersome and time consuming to act quickly
in emergencies, and that it is not
equipped to conduct hearings on the
qualifications of a candidate for the
position. I do not believe that either of
these objections has enough merit to
outweigh the obvious advantages of the
electoral college plan as compared with
the presidential nomination plan. The
election of a new Vice President would,
under the terms of my amendment, take
place on the Monday of the third week
beginning after the vacancy occurred in
the office of the Vice President. This
would mean that the electoral college
would have acted within a month after
the vacancy occurred. This would pro-
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timely enough to avoid any crippling gap
due to a longlasting vacancy in the office
of Vice President. As to the contention
that the electoral college is not equipped
to hold hearings, I do not believe that
formal hearings are necessary to the
election of a new Vice President. After
all, the views of any serious candidate

will be well known, and everyone will

have the opportunity of expressing their
opinion and preferences.
As a practical matter, the individual
chosen by either the method contained
in my amendment, or the method contained in Senate Joint Resolution 1,
would probably be the same. Undoubtedly, the President will make known his
wishes as to the choice of a new Vice
President. The electors in the individual
States, having elected the President,
would presumably elect his choice for
a new Vice President. Therefore, I do
not feel that the objections voiced to the
electoral college method are sufficient to
overcome its distinct advantages.
Section 2 of Senate Joint Resolution 1
raises some very pertinent questions
which are not answered in the Judiciary Committee's report; for example,
the amendment states:
The President shall nominate a Vice President who is to take office upon confirmation
by a majority vote of both Houses of Congress.

Under this wording, it is not clear

whether the Senate and House of Representatives are to meet in joint session and
confirm the nominee of the President by
a majority of the 535 of both Houses
taken together, or whether they are to
meet independently and have a majority
of each House voting separately. This
is a detail which easily could, and should,
be clarified.
However, no clarifying
language on this point is contained in
the committee's report.
One reason advanced in support of the
presidential nomination procedure contained in Senate Joint Resolution 1 is
that, in practice, it conforms with what
occurs in the nominating conventions of
the two major parties at the present
time. It is true that the presidential
nominee of both parties is given great
latitude in choosing his vice-presidential
running mate in the convention. However, I feel that there is a great deal of
difference between choosing the man
who is to run on the same ticket with
the presidential candidate, subject to the
vote of the people, and naming the man
who would almost automatically become
the new Vice President. This distinction
may seem minor to some; however, to my
mind, the proposal contained in my
amendment is preferable.
Mr. STENNIS. Mr. President, will the
Senator yield me 2 minutes?
Mr. DIRKSEN. I yield 2 minutes to
the Senator from Mississippi.
Mr. President, the
Mr. STENNIS.
Senate is now exercising one of its greatest responsibilities, that of considering
a proposal to amend the Constitution of
this great Nation. And the specific proposal now before us. Senate Joint Resolution 1, is clearly one of the most imvide a sufficient amount of time for all portant matters before the Congress. It
serious candidates for the office to make is my privilege to cosponsor this resolutheir positions clear, and yet it would be tion and to speak in its support today.
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As all Members of the Senate know,
Senate Joint Resolution 1 has three basic
purposes: First, to provide that upon the
occurrence of a vacancy in the office of
the Presidency, the Vice President shall
become President; second, to provide for
the selection of a new Vice President in
event of a vacancy in that office; and,
third, to provide a method of determining when the Vice President shall serve
as Acting President in the event of the
inability of the President, and also to
provide a method of determining when
the President is able to resume the duties
of his office. While there may be disagreement as to the specific proposals to
resolve these issues, I believe that the
provisions of Senate Joint Resolution 1
represents the best possible solution.
I do not believe it necessary to discuss
each of these provisions in detail, because the Senator from Indiana [Mr.
BAYH] has done an outstanding job of
presenting to the Senate both the need
for this resolution and an explanation of
its terms. He is to be highly commended
for his diligent study of this problem and
for his perseverance in mobilizing a national sentiment for immediate action.
Although the Senator from Indiana
has performed such an excellent service
in presenting this issue to the Senate, I
do want to comment briefly on the major provisions of Senate Joint Resolution 1. The question has been raised, for
example, that this proposal is too detailed, and that it would be best to leave
the determination of specific provisions
up to the Congress. It is the consensus
of legal authorities, however, that Congress does not have the constitutional
authority to provide by legislation that
the Vice President shall actually become
President upon the occurrence of a vacancy in that office. Section 1 of Senate
Joint Resolution 1 resolves this issue by
simply providing that the Vice President
shall become President in such an event.
Surely no one can question the fact
that a constitutional amendment is necessary in order to provide for the selection of a new Vice President whenever
there is a vacancy in that office. Congress would clearly be assuming authority not granted by the Constitution if it
were to attempt to provide for such a
contingency by legislation. And yet, who
can question the necessity of insuring
that this Nation will never be without
both a President and a Vice President?
It has also been argued that sections
4 and 5 of Senate Joint Resolution 1
treat in too great detail the method of

determining the factual questions of both
the inability of the President and the
removal of that inability. I submit, how-

ever, that a close consideration of these

sections reveals that it is imperative that
the method of resolving these issues be

spelled out in the Constitution in the
manner prescribed by Senate Joint Resolution 1. To provide any broader standards, such as simply giving Congress the

authority to determine these questions

by statute, would encroach on the authority of the executive branch and
would constitute a violation of the separation of powers doctrine. In my opin-

ion, sections 4 and 5 handle these prob-

lems effectively without writing into the
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Constitution such great detail as to destroy the necessary flexibility.
Mr. President, in this modern age it
is imperative that we not leave to chance
any possible question of who shall exercise the powers and responsibilities of
the most powerful office in the world.
Congress, if it fails to act on this crucial
national issue, will have refused to accept its responsibility. I believe that
Senate Joint Resolution 1 presents the
best possible answer to the problems of
Presidential inability and succession. It
represents a consensus of legal and constitutional authorities. It provides a solution to an issue of such urgency, not
only for our Nation, but also indeed for
the whole world, that it is incumbent on
the Congress to take immediate action.
I strongly support this resolution and
hope that the Senate will pass it by an
overwhelming vote.
I yield back any additional time that
I have.
Mr. BAYH. Mr. President, I yield myself 1 minute.
The PRESIDING
OFFICER. The
Senator from Indiana is recognized for
1 minute.
Mr. BAYH. Mr. President, I have said
repeatedly in the Chamber that one of
the main criteria, if not the main criterion, for the orderly transition of executive authority is acceptance by the
people. With all due respect to the Senator from South Carolina, since we have
been involved in this discussion, I have
repeatedly consulted people in my State
and other States that I have visited, who
were the members of the electoral college from their State. To date, I have
found one person who knew one member
of the electoral college.
I believe that the people of the United
States would accept a judgment made by
this body and our colleagues in the
House. I think they would wonder what
in the world was being perpetrated upon
them if we brought in members of the
electoral college whom they did not know
from Adam.
The PRESIDING OFFICER. Do the
Senators yield back the remainder of
their time?
Mr. BAYH. I yield back the remainder
of my time.
Mr. THURMOND. I yield back the
remainder of my time.
The PRESIDING OFFICER. All time
having been yielded back, the question
is on agreeing to the amendment of the
Senator from South Carolina.
The amendment was rejected.
The PRESIDING OFFICER. The
joint resolution is open to further
amendment. The Chair recognizes the
Senator from Nebraska.
Mr. HRUSKA. Mr. President, I call
up my amendment and ask that it be
stated.
The PRESIDING OFFICER. The
clerk will state the amendment.
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suming the powers of President as Acting
President.
When the President declares in writing
and sends to Congress his declaration
that he has become restored to competence and ability once again, the bill
as reported by the committee, provides a
period of 2 days in which the Vice President, with the concurrence of a majority
of the Cabinet members, can take issue
with the President on the question of his
ability.
Thereupon Congress shall immediately
proceed to make a decision. The
language of section 5 provides that
"Thereupon Congress shall immediately
proceed to decide the issue."
It is my contention that the 2-day
period is insufficient for the Vice President and members of the Cabinet to decide whether they want to raise the issue
of the President's ability. In these days
when much traveling is done by members of our Cabinet, and when on occasion the Vice President also travels frequently, if there would be such a declaration by the President in the absence
of these parties the 48-hour period
would obviously prove to be much too
small.
Originally I had intended to make the
period 10 days. However, I feel that 7
days would be an appropriate and adequate time for the members of the Cabinet to discuss the matter. They could
inform themselves of the actual condition of the President, perhaps visit with
him, perhaps visit with his personal physician. Then they could decide for themselves, on the basis of intelligent and full
information, whether they should uphold
the President's statement that he was
again restored to capacity. For that reason my amendment provides that there
shall be an increase in the permissible
period of time from 2 to 7 days.
Mr. BAYH. Mr. President, I yield time
to the Senator from Arkansas [Mr. McCLELLANI.

Mr. McCLELLAN. Mr. President, I
shall vote for Senate Joint Resolution 1.
I commend the Senator from Indiana
[Mr. BAYHI, the principal sponsor and
architect of this proposed constitutional
amendment, for the dedicated work he
has done in this vitally important field.
One of the most important procedures
in our democracy is the orderly transition of our Executive power, especially
in time of crisis. Our system of government is perhaps most susceptible to
forces of disruption during a period of
Executive transition, and therefore we
cannot afford a breakdown, or even a
slowdown in such a changeover phase.
While we may hope for the best, we must
always be prepared for the worst. This
was never more true than in today's
nuclear age, when this morning's crisis
is often relegated to the back pages of
the afternoon newspapers headlining still
The LEGISLATIVE CLERK. On page 3, another crisis.
This Nation recently survived a
line 20, strike out the word "two" and
tragedy of the worst proportions that led
insert in lieu thereof the word "seven."
Mr. HRUSKA. Mr. President, my to the ascendancy of our President, Lynamendment pertains to section 5, which don Johnson. But then we were fortuinvolves a situation in which a Presi- nate in having a Vice President, particudent has been disabled and a Vice Presi- larly one who had served in the forefront
dent is performing the duties and as- of our Government at its highest levels.
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At some future time we might not be so
fortunate.
Now is the time to face the problem,
and now is the time to act, before the
next crisis, so that we will be prepared
should the need again arise. And we
must act with extreme care, for we are
dealing with a constitutional amendment, which by its nature bespeaks of
permanency.
To cope with the problems of Presidential inability and vacancies in the
Office of the Vice President, we must
provide means for orderly transition of
Executive power in a manner that respects the separation of powers concept,
and maintains the safeguards of our traditional checks and balances system.
Finally, any such provision must have
the confidence and support of our people
if it is to accomplish the desired results.
I believe that the pending measure
meets these tests.
So, Mr. President, I salute our able
young colleague, Senator BIRCH BAYH,
for meeting the challenge. He saw the
need, and while others talked about it,
he took the lead in working out a solution and then worked steadfastly for its
adoption. I was privileged to join Senator BAYH as a cosponsor of this resolution and take this opportunity to commend the junior Senator from Indiana
for his fine contribution in filling this
gap in our Constitution that has plagued
our Nation since its establishment.
Mr. BAYH. I thank the Senator from
Arkansas, not only for his kind remarks,
but for the significant contribution he
has made, not only in his cosponsorship
of the proposal, but in the enlightening
debate which was had in the subcommittee.
Mr. President, I yield 5 minutes now
to the Senator from Tennessee [Mr.
BASS].

Mr. BASS. Mr. President, first of all,
I commend the Senator from Indiana for the outstanding contribution
he has made and the diligent effort he
has put forth in bringing this proposed
constitutional amendment to the Senate.
I had planned to offer an amendment
to the proposed legislation, but I work
under no misapprehension that my
amendment would be accepted.
I would call to the attention of the
Senate, however, some of the hazards involved in the legislation now pending.
In section 2 it is provided:
Whenever there is a vacancy in the office
of the Vice President, the President shall
nominate a Vice President who shall take
office upon confirmation by a majority vote
of both Houses of Congress.
During our recent history I can recall
two occasions, one when we had a situation of a President of one party having
gone to that Office from the Vice-Presidency, and another when there was a
vacancy in the Vice-Presidency of one
Party with both Houses of Congress under the control of the other party. I refer to former President Harry Truman.
It would be naive for us to argue that
a Congress controlled by one party having in the Speaker's chair the No. 2 man
who would succeed to the Presidency in
case of the death of the President, would

immediately act on the recommendation
for a new Vice President by the President then in power and in the opposite
party.
We all remember another recent occasion in which, during 6 years of the
term of President Eisenhower, Congress
was controlled by the opposite party.
Should the occasion have arisen at that
time when Congress would be called upon to confirm the nomination of a Vice
President nominated by the President
of one party with an overwhelming majority of the Congress being composed of
the opposite party, I could foresee the
attempt to delay and stall the confirmation, because, after all, the prize of 1600
Pennsylvania Avenue is seldom given up
without some fight or some desire to
maintain its possession by any party.
We all understand that.
Mr. LONG of Louisiana. Mr. President, will the Senator yield?
Mr. BASS. I yield.
Mr. LONG of Louisiana. To put the
matter in context, if Richard Nixon had
become President and had sent to Congress the nomination to make EVERETT
DIRKSEN Vice President, the Democrats
in Congress would have been in a position to say, "After all, EVERETT is a wonderful fellow. I suppose if we have to
have a Republican Vice President, we
could not find a better man. But, if we
can take our time, perhaps Sam Rayburn
can become President."
Mr. BASS. The Senator is correct.
Mr. LONG of Louisiana. While the
Senate would be cooperative, it would be
reluctant to give up such a great advocate of free speech, and Senators in the
majority party might say, "We might
take our time about this matter. We
have been working with Sam Rayburn,
and if in the course of time something
should happen to the new President, we
would not be unhappy to have Sam Rayburn as our President."
Mr. BASS. The Senator is correct.
This situation occurred a few short years
ago, when Sam Rayburn was Speaker of
the House. At that time there was a
majority in the Democratic Party of 70
in the House of Representatives, with a
Republican President. If Vice President
Nixon had succeeded to the Office of the
Presidency, his nomination, from my
own experience in the House, would have
been delayed and stalled, because Members of the House had a deep respect for
Sam Rayburn. They felt at that time
that he was as qualified to succeed to the
Presidency of the United States as any
man in America. They would have considered it a slap in the face to take up
any recommendation to displace Mr.
Rayburn as the next possible President.
The PRESIDING OFFICER. The 5
minutes of the Senator from Tennessee
have expired.
Mr. BAYH. Mr. President, I yield 1
additional minute to the Senator from
Tennessee.
Mr. BASS. I expect to vote for the
Senate joint resolution. The Senator
from Indiana is to be commended for
bringing it up. I hope it will be passed,

but I hope it will be changed so that

members of the President's party in the
Congress would vote for the confirmation. If that is not possible, I think we
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should definitely impose a time limit so
that Congress would be forced to act immediately on such a recommendation,
and not have the situation that we have
had in the past few years. We have had
this situation on three different occasions.
So, Mr. President, I make these remarks only to point out some of the
hazards we are facing in adopting the
amendment. I hope that the Senator
from Indiana will give consideration to
adopting some of the recommendations
which I have made.
Mr. PASTORE. Mr. President, will
the Senator yield at that point?
Mr. BAYH. I am glad to yield.
Mr. PASTORE. I do not mean to be
facetious in asking this question, but
does not the Senator from Tennessee
[Mr. BASS] feel that we should also take
into account rule XXII of the Senate
Rules, that a band of Senators could actually conduct a filibuster without any
limitation as to time for debate and could
defeat the very purpose of this constitutional amendment?
Mr. BASS. The Senator is correct. I
did not point to the specific ways it might
be stalled or delayed, but that is one of
the methods by which it could become
one of the hazards involved in adopting
such an amendment.
Mr. BAYH. Mr. President, let me
point out, in studying this situation carefully, that the Senator from Tennessee
and the Senator from Rhode Island hit
upon only two of the many possibilities,
if we are to expand our wildest dreams.
The specific point to which the Senator from Tennessee refers, I should like
to point out, is very little different from
the customary constitutional requirements of advise and consent which the
Senate has had over Executive appointments; and that during the period to
which the Senator referred, the President was of one party and the Congress
was of another, there was very little discussion and refusal on the part of the
legislative branch to accept the appointments of the President.
Mr. BASS. I believe that we would
have much more of a problem in confirming the recommendations of the
President if we knew-or if we refused to
confirm one of his recommendationsthat one of our own people would go to
the job next. That question is involved.
Mr. BAYH. I have more faith in the
Congress acting in an emergency in the
white heat of publicity, with the American people looking on. The last thing
Congress would dare to do would be to
become involved in a purely political
move..
Mr. BASS. The election of the President is just as political as anything can
be, under our American system. With
the next man in line sitting in the
Speaker's chair, this becomes a political
bomb. We are very political in choosing
our President. I hope that situation
will always remain. I believe that it
should be that way. Under our system,
it must be that way.
Mr. PASTORE. Mr. President, will
the Senator from Indiana yield for a
question and an observation?
Mr. BAYH. I yield.
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Mr. PASTORE. I was looking at lines
22 to 24 on page 3 of the resolution, which
read:
Thereupon Congress shall immediately
proceed to describe the issue.
It shall transact no other business until this issue is decided. If we are talking about restoring the Presidency, it
would occur to me that there should be
a mandate upon Congress that once such
an issue came before it involving the
chief elective office of the United States,
the man who has the trigger on the
atomic bomb, Congress should not indulge in any other business until it has
decided that issue. That should be a
part of the section.
Mr. BAYH. This situation was discussed at great length in the committee,
where two diametrically opposed points
of view were developed, one of which
was that a time limit was needed, as the
Senator from Tennessee specifies, and as
the Senator from Rhode Island urges
immediacy; the other thought being that
we did not wish to be pushed to a close
limitation, that Members of this body
and Members of the House of Representatives would not have sufficient time
to call the doctors, or members of the
Cabinet. If it is the wisdom of the Senator from Rhode Island, the Senator from Tennessee, and the majority of this body that they shall not discuss or-Mr. PASTORE. Transact any other
business.
Mr. BAYH. Transact any other business until this matter has been decided,
if this ties us down, I shall be very happy
to accept it, if the Senator will write it
up.
Mr. BASS. I would agree with the
Senator from Rhode Island. I believe
that Congress should meet in joint session and conduct no other business until this particular issue is satisfied. That
is only a thought on my part, but I believe that the suggestion of the Senator
from Rhode Island is very good, but some
limit should be put on it in some way, to
make sure that stalling and delaying tactics cannot be carried out.
Mr. ERVIN. Mr. President, will the
Senator from Indiana yield?
Mr. BAYH. I yield.
Mr. ERVIN. Does not the Senator
from Indiana agree with me that the
word "immediately" does exactly that?
The words "immediately proceed" mean
that we are going to do that and nothing
will occur in between.
Mr. BAYH. That is exactly my feeling, as the Senator from North Carolina
knows.
Does the Senator from North Carolina
object, if it clarifies the point to some
Senators, to including the reference that
was made by the Senator from Rhode
Island? The reason this was not tied
down more specificallyMr. ERVIN. I do not see the necessity for it, because that is what the word
"immediately" means to me.
Mr. PASTORE. It does not mean
that to me.
Mr. BAYH. Mr. President, do I still
have the floor?
The PRESIDING OFFICER. The
Senator from Indiana still has the floor.
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Mr. BAYH. Let me suggest that the
Senator from Rhode Island and the Senator from North Carolina might discuss
this for a moment while I discuss the
pending amendment, which is a different
amendment, if I may return to it.
The amendment suggested by the able
Senator from Nebraska [Mr. HRUSKA],
raising the number of days from 2 to 7
in which the Vice President and the
Cabinet would have to deliberate on this
important decision, would make it a better resolution, give time in which to
study and review the evidence, and perhaps discuss it with the President. I
shall be glad to accept the amendment.
Mr. President, I yield back the remainder of my time on the amendment.
Mr. HRUSKA. Mr. President, I yield
back the remainder of my time on the
amendment.
The PRESIDING OFFICER. All time
is yielded back. The question is on
agreeing to the amendment of the Senator from Nebraska [Mr. HRUSKA].
The amendment was agreed to.

Mr. PASTORE. Mr. President-The PRESIDING OFFICER.

The

Chair recognizes the Senator from Rhode
Island [Mr. PAsTORE].
Mr. PASTORE. Mr. President, I move
to amend Senate Joint Resolution 1 by
adding on page 3, line 24, after the word
"issue," the following words: "and no
other business shall be transacted until
such issue is decided."
Mr. BASS. Mr. President, will the
Senator from Indiana yield?
Mr. BAYH. I yield.
Mr. BASS. My point has been that
the amendment in section 2 should be on
the election of a new Vice President.
The Senator from Rhode Island is proceeding on the issue of Presidential inability. I am talking about the election
of a new Vice President.
Mr. PASTORE. I am talking about
Presidential inability.
Mr. BASS. What about the election
of a new Vice President?
Mr. PASTORE. The Senator can submit that amendment for himself.
Mr. BASS. Mr. President, I offer an
amendment to section 2Mr. PASTORE. Mr. President, will
the Senator wait until my amendment
has been considered?
Mr. MANSFIELD. Put them both in
together in line 16.
The PRESIDING OFFICER.
The
Senator from Rhode Island still has the

floor.
Mr. PASTORE. Mr. President, I ask
that my amendment be read.
Mr. BAYH. Mr. President, let me ask
Senators to think about this issue for a
moment. As has just been pointed out
to me by the Senator from Nebraska, the
difficulty of getting specific, precise language "immediately proceed to decide"
means, to me, just what we are trying to
accomplish, with one exception, that if
it is necessary, as the Senator points out,
to declare war or some other great national emergency should come upon us,
there can be little question in the minds
of anyone that it is mandatory and that
we must discuss and decide. This, however, takes a little time. Does this proposal not preclude us from doing that?
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Mr. PASTORE. The Senator from Indiana just finished saying that we must
act as reasonable people. We are talk.
ing about restoring a President who is
the rightful occupant of 1600 Pennsylvania Avenue. In the meantime, sup.
pose we have a serious crisis on our
hands. We may have to go to war. Do
we not believe that Congress should act
immediately and decide no other business until we find out who the President
is going to be-that is, the man who will
have his finger on the trigger of the
atomic bomb? That is precisely the
question that I am raising. Naturally,
we are talking about the President of the
United States, the one man who, above
all others, is the only person who can
decide whether a hydrogen or an atomic
bomb will be dropped.
We are living in a sensitive and perilous world. All I am saying is that if
this serious question ever comes before
Congress-and God forbid that it ever
will-but if for some reason we have
a President who becomes incompetent
and has been declared incompetent and
the Vice President has taken over, and
later the President comes forward and
says, "I am restored to competency and
health. I wish my powers back, the
powers that were given to me by the
people of the United States," I do not
wish to witness a filibuster. We could be
in a filibuster. That is what is wrong
with the proposed legislation. We are
not getting to the root of the issuethe root of it being the rules of the Senate. The Senate is still subject to the
rules of the Senate. Here we are. We
are met with a crisis.
The PRESIDING OFFICER. Does
the Senator from Rhode Island yield
himself some time?
Mr. PASTORE. I do.
Mr. HARRIS. Mr. President, will
the Senator yield to me?
Mr. PASTORE. May I finish, please?
All that I am saying at this time is, if
the words "immediately proceed to decide" mean exactly what I say they
mean, then, of course, we are really
arguing in a paper bag. I do not think
the language is that explicit. I believe
it should be clarified. What the Senator from Indiana has brought to the floor
is a masterful piece of work. However,
once this issue comes before Congress,
these doors ought to be closed, and we
ought to stay here until we decide that
question, even if we must sit around the
clock, or around the calendar, because
this problem involves the Presidency of
the United States.
I would hope that we would not get
ourselves "snafued" in a filibuster, in
which two people could say, "We want
the Speaker of the House to be President." We do not want them to be able
to say, "We do not want the man whose
name has been submitted to be President." I would hope that we would
think too much of the country and the
welfare of the country and the peace of
the world to indulge in that kind of
antic.
However, we ought to write this provision into law, because it is a fundamental question, and we should decide nothing until that question is decided.
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If the present language means that, I
am satisfied. I have no pride of authorship. If it does not mean that, it ought
to be corrected.
The PRESIDING OFFICER. The
difficulty is that the Senator's amendment is not at the desk.
Mr. PASTORE. I cannot write quite
that fast. If I may have a moment, I
shall be glad to write it out.
Mr. HARRIS. If the Senator will yield
to me, he will have time to write it out.
Mr. PASTORE. I yield.
Mr. HARRIS. Mr. President---Mr. BAYH. Mr. President, I should
like to suggest that this is time which is
being consumed on the amendment to be

offered by the Senator from Rhode Is-

land, which he is in process of inscribing

in his fine hand.

Mr. PASTORE.

I agree that it will

be in a fine hand.
The PRESIDING OFFICER. The
Chair so understands.
Mr. HARRIS. The Senator from
Rhode Island has yielded to me.
Mr. PASTORE. I yield to the Senator
from Oklahoma.
Mr. HARRIS. I should like to ask
the distinguished Senator from Indiana
a question. I have been discussing this
matter with a certain Senator, and he
tells me that the word "immediately"
deals with inability. He also tells me
that if the amendment were adopted and
the Vice President should become the
President of the United States, the
Speaker of the House would no longer
be next in line. Is that correct?
Mr. BAYH. The Senator is correct.
Mr. HARRIS. What happens, and
who becomes President if no nomination
has been confirmed?
Mr. BAYH. The Speaker of the
House.
Mr. HARRIS. I have just asked that
question of the Senator.
Mr. BAYH. No; the Senator did not
ask me that question. He has asked if
the nominee whose name is before Congress becomes Vice President, then who

becomes President?
Mr. HARRIS. No. If Congress does
not confirm, if no nomination is before
Congress, is the Speaker of the House
still in line for the Presidency?
Mr. BAYH. Yes.
Mr. HARRIS. Therefore, in section 2
of the joint resolution there is no time
limit.
Mr. BAYH. Is the Senator addressing
me? Does the Senator wish me to give
an answer to that question, if it is a
question?
Mr. HARRIS. Yes.
Mr. BAYH. I would be glad to tell
the Senator the difference between the
word "immediately" in section 5 and the
word "immediately" in section 2.
Mr. HARRIS. There is no word "immediately" in section 2.
Mr. BAYH. I should like to explain
it to the Senator.
Mr. HARRIS. I should like to have
an explanation.
Mr. BAYH. In section 5, which is being considered by the Senator from
Rhode Island [Mr. PASTORE], we deal
with the question: "Who is the President
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of the United States?" That can be
only one man.
In section 2 we are dealing with the
selection of a Presidential replacement
when a vacancy exists.
Mr. HARRIS. I understand.
Mr. BAYH. There is a President who
is able to conduct business and to carry
on the affairs of our country. I should
dislike to see everything that must be
decided by Congress come to a stop in
the event Congress becomes logjammed
on this question. It is conceivable that
the example the Senator from Tennessee cites could come to pass. However,
I believe there is very little likelihood
that it would.
However, we would have a President, if
Congress should become involved in a
dispute which could not be solved; and
by adding the word "immediately" we
are saying that Congress cannot discharge its duties while it is deciding on
the Vice President. I do not attach the
same importance to the decision with
respect to the Vice President as I do with
respect to the President.
Mr. HARRIS. The Senator may not
attach the same importance to it, but
we would have the situation that was
described before if we did not impose a
time limit within which action must be
taken. If we had a President of one
party and a Congress of another party,
we would still encourage stalling and
delay, and we could wind up for a period
of 6 or 8 months or even 2 years in
which Congress would not have to act
in this situation, and we would still be
in the same position of having the Speaker of the House the next man in line.
That situation should be changed. I
agree with the Senator that Congress
should elect the Vice President. I had
hoped that it would be only by members
of the President's own party. However,
I will accept his amendment. At the
same time, I wish to warn him that if
he does not put some time limit in the
amendment as to when Congress shall
act on it, we shall find ourselves in the
same situation; and if we do nothing,
the Speaker of the House will be the next
man in line. If the majority party in
Congress is not the same as the party of
the President, no action will be taken.
Mr. BAYH. Mr. President, I yield
myself sufficient time to address myself
to the amendment offered by the Senator from Rhode Island.
I should like to say one word of explanation as to the intent of the word
"immediately" on page 3 of the report.
I quote:
Precedence for the use of the word "immediately" and the interpretation thereof
may be found in the use of this same word
"immediately" in the 12th amendment to
the Constitution.
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Mr. PASTORE. Does not the Senator
believe that it would take care of any
ambiguity if we wrote that language into
this provision? All that my amendment
provides is, "No other business shall be
transacted until such issue is decided."
That is very clear. It is not inimical
to any other provision of the Constitution. It should be written in as a safeguard, so that there will be no question
about it. If the Senator agrees with
me that that is what we mean, we should
put such language in the provision. We
should not have the issue come up and
have someone say, "Let us refer it to
committee," because the committee
could hold hearings, and we would accept that as immediate consideration.

I want to keep Congress in continuous
session on this point. I want 100 Senators on the floor and 435 Representatives on the floor in the House until they
have decided this important question, because it is vitally important. I say we
must not transact any other business
until we have decided this question.
Mr. BAYH. I believe the record of the
debate will make it abundantly clear that
the Senator from Indiana agrees with
the Senator from Rhode Island as to the
urgency that is involved.
I would prefer not to use additional
language. I do not believe there is any
more urgency in deciding this problem
than there is when the House and the
Senate must decide the question of who
the President and Vice President shall
be under the terms of the 12th amendment.

Mr.

PASTORE. Will

the Senator

agree to take the amendment to conference? If it is necessary that it be
eliminated in conference, I shall feel no
offense. What harm can it do if we
recodify it?
Mr. HART. Mr. President, will the
Senator yield?
Mr. BAYH. I yield to the Senator
from Michigan, who has the answer.
Mr. HART. The Senator from Michigan believes that the answer of the Senator from Indiana to what he has just
said would be "no."
Mr. BAYH. I am sorry; I did not hear
what the Senator said.
Mr. HART. The Senator from Rhode
Island read language which would require us to conduct no other business until we resolved the question, which in the

case of sections 4 and 5 would be: "Who

is the President of the United States?"
I agree that we would all be pretty responsible in attempting to answer the
question as promptly as we could.
What we are talking about is a situation in which the Senate, in the event
of a cruel national crisis might find two
men contending that each is the President of the United States.
In the 12th amendment, as the SenaPray God that it never happens. If
tor knows, in the event no candidate for the Senate should adopt the amendment
President receives a majority of the elecoffered by the Senator from Rhode Istoral votes, it is the responsibility of the land, under the pressure and heavy
House to decide who the President shall sense of responsibility that would be
be; in the case of the Vice President, present, we would conduct no other busiit is the responsibility of the Senate.
ness until we have answered the question
We should have some sense of urgency as to who the President is. I know the
in this situation and put all other things ingrained traditions of the Senate with
respect to unlimited debate. But why
aside.
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could we not add additionally the language-and I think a constitutional
amendment would override the rules of
the Senate-that we shall vote not later
than 3 calendar days thereafter? If in
72 hours we cannot determine who is
the President of the United States, the
world will have passed us by, anyway.
Why do we not pin down precisely when
we shall vote on the question?
Mr. BAYH. Mr. President, I invite
the Senator from North Carolina [Mr.
ERVIN] to speak to the specific point now
being discussed, because it was debated
at great length in the committee.
Mr. ERVIN. I think the answer to the
question is that we are attempting to
deal with the question of the disability
of the President. The problem may be
one of mental disability, and evidence
would have to be adduced. I presume
Congress could appoint a committee to
take care of that question. The testimony might not be completed in 3, 4,
or 5 days. I believe that is the answer.
Mr. HRUSKA. Mr. President, will the
Senator yield?
Mr. BAYH. I yield to the Senator
from Nebraska.
Mr. HRUSKA. If we get into the
process of amending a proposed constitutional amendment on the floor of the
Senate, we shall be treading on dangerous ground. I say that the proposed
amendment is difficult, and probably unnecessary, although I shall not oppose
the amendment for the purpose of taking it to conference so that the conferees
may consider it.
However, the subject was considered
in the committee, as the chairman knows.
Let us remember, that the issue is very
serious. It could not be raised unless at
least six members of the Cabinet, who
would have been appointed by the President, should assert his inability, together
with the transmittal of a message by the
Vice President, to the Congress.
We considered the idea of a filibuster
in the committee. But the difficulty is in
respect to the period of time that would
be allowed. Should we provide for a
period of 10 days, 3 days, or 60 days?
Suppose the question should relate to
the mental ability of the President. An
examination would be necessary. Psychiatrists would not be able to go into
the President's office, look him over, and
say, "The man is insane," or, "the man
is not insane." They would need time in
which to observe and conduct tests.
Congress would need time to hear the
reasons why the members of the Cabinet
had said, "Mr. President, you are not able
to resume the duties and powers of your
office." That process would take time.
It was felt, in the committee, that the
Congress would rise to the importance
and urgency of the task at hand. How
silly it would be of us to insert restricting
language to the effect that while we
might be waiting for the report of
psychiatrists, we could transact no other
business. I believe that such action
would reflect upon the intelligence and
the good faith of the Congress and would
not be advisable in a constitutional
amendment.

All of those points were taken into consideration before we agreed to leave the
provision as it is.
Mr. PASTORE. Mr. President, will
the Senator yield?
Mr. BAYH. I am happy to yield to
the Senator from Rhode Island.
Mr. PASTORE. Is the Senator from
Nebraska actually saying that the word
"immediately" means that other business could be transacted in the meantime?
Mr. HRUSKA. No.
Mr. PASTORE. That is what I
thought the Senator was saying.
Mr. HRUSKA. It means that the Congress should address itself immediately
to the question which we are discussing.
Meanwhile collateral questions might
arise; and while hearings were being
conducted on that question, why should
we tie our hands? An urgent situation
of national import might arise.
Mr. PASTORE. Why should we tie
our hands? As I have said many times
before, we are living in a very sensitive
world. The only man in the United
States under our law who has the power
to drop the atom bomb is the President.
It is absolutely important to decide who
that President shall be. God forbid
that we should ever be placed in such
a position. But I can conceive of
nothing prore important to the people of
our country and the peace of the world
than to determine the question as to who
is the President of the United States.
We ought to do nothing until we determine the answer to that question even if
it should mean that we would be required to remain in the Senate Chamber
around the clock.
I do not agree that the measure ought
to be limited as to time because, after
all, I do not know what the situation
would be. All I am saying is that while
such an important question-the most
important question that could beset the

people of .our country-as determining
who is the President, in a moment of
crisis, is pending, we ought to determine
that and nothing else.
We should include a restriction in the
joint resolution that we would do nothing else but determine that question, and
we would do so expeditiously. But if we
should permit Senators to talk about
what color the rose in the State of Rhode
Island should be, or what flower we
should adopt as our national flower, and
have a morning hour to talk about pansies in the spring while we are trying to
determine who the President of the
United States should be-and there is
sometimes a tendency to indulge in such
things in moments of capriciousnesswe might face serious consequences. I
say let us avoid that. Let us act correctly. We desire to amend the Constitution. I say that when there is a
question as to who should be the President of the United States, we should do
nothing else until we make a decision on
that question. Such a provision ought
to be in the law.
Mr. MANSFIELD. Mr. President, will
the Senator yield?
Mr. BAYH. I yield to the Senator
from Montana,
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Mr. MANSFIELD. It is my under.
standing that both the Senator in charge
of the joint resolution and the ranking
minority member of the committee have
stated that they will accept the amend.
ment offered by the Senator from Rhode
Island and take it to conference.
Mr. PASTORE. Oh, no. They have
not said that yet. I am waiting for them
to say it.
Mr. HRUSKA. I have so indicated.
Mr. PASTORE. But the Senator in
charge of the bill has not said that he
would accept it.
Mr. HRUSKA. I would not join in
writing in such an amendment, but I
have said that I would not object to the
amendment being accepted and taken to
conference. I do say that the sense of
urgency and importance which has been
described so eloquently by the Senator
from Rhode Island would seem to make
it the type of problem to which the Congress will react in a proper fashion. That
was the considered judgment of the committee after lengthy discussion. I make
that statement now because the subject
will be considered in conference, and the
conferees should have the reasons for the
committee's action.
Mr. BAYH. Mr. President, it seems to
me that we are unanimous in our intention. Our dispute is with respect to what
words would adequately express our intention.
Mr. PASTORE. That is correct.
Mr. BAYH. I should like to ask the
Senator from Rhode Island a question.
Does the Senator feel that we would decide a different question in relation to
section 5 of Senate Joint Resolution 1
than would be decided under the provisions of the 12th amendment of the
Constitution, in the event this body were
required to decide who the Vice President would be, and the House were required to decide who the President would
be, where the use of the word "immediately" is present? We have precedent
for that. It means "immediately," "get
going," "dispense with everything else."
Mr. PASTORE. I agreed with everything that the Senator from Indiana said
until the Senator from Nebraska asked,
"Do you mean to say that while this matter is being considered we would not be
able to transact any business?"
That question would imply, under the
proposed language, that we could transact other business.
Mr. HRUSKA. We certainly could
and we might want to.
Mr. PASTORE. The Senator from
Rhode Island is trying to avoid thatand I am being very explicit about itby saying, "Write a provision in the joint
resolution to the effect that we could not
transact any other business until the

question discussed had been decided."
If that is what the Senator desires,
what would be the harm?
Several Senators addressed the Chair.
The PRESIDING OFFICER. The
Senator from Indiana has the floor.
Mr. BAYH. Mr. President, I should
like to yield to the Senator from North
Carolina.
Mr. BASS. Mr. President, a parliamentary inquiry.
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The PRESIDING OFFICER. Does their country by holding up the considthe Senator from Indiana yield for that eration of matters of that kind.
This is essentially a subject, as I said
purpose?
Mr. BAYH. I yield for a parliamen- before, which will require the taking of
testimony. We cannot put a time limit
tary inquiry.
The PRESIDING OFFICER. The on the search for truth, especially when
Senator from Tennessee will state his it concerns the intelligence of the President.
parliamentary inquiry.
The amendment offered by the Senator
Mr. BASS. Does the amendment now
pending, offered by the distinguished from Rhode Island would not jeopardize
Senator from Rhode Island, include lan- the situation in that way. I see no obguage that mentions section 2 of the jection to his amendment. But to try
bill, which relates to the election of a new to set a time limit because it is feared
that the action of those who would be
Vice President?
The PRESIDING OFFICER. The controlled by this condition would be
delaying, requires us to assume that they
clerk will state the amendment.
The LEGISATIVE CLERK. On page 2, would not be patriotic and intelligent
line 16, after "Congress," it is proposed and would not act reasonably.
Mr. HART. The patriotism of the 35
to add: "and no other business shall be
Senators who would not wish to put mistransacted until such issue is decided."
Mr. BASS. The Chair, then, would siles down is not in question.
The PRESIDING OFFICER. Who
have to answer my inquiry in the affirmayields time to the Senator from Michitive; is that correct?
The gan?
The PRESIDING OFFICER.
Mr. BAYH. I will yield time.
Senator is correct. The Senator from
Mr. HART. I presume that the patriNorth Carolina has the floor. Has he
otism of the 35 Senators who would have
yielded the floor?
at heart the interests of their children is
Mr. ERVIN. Yes.
Mr. HART. Mr. President, on the not in question. I presume that 35
Pastore amendment, may I have a mo- Senators who would not be under a cloud
would also be patriotically motivated,
ment?
Mr. PASTORE. Mr. President, how and thus the debate could go on forever.
Mr. ERVIN. Has not the Senator's
much time have I remaining?
The PRESIDING OFFICER. The own language overcome the conclusion
Senator from Rhode Island has 20 min- that the 35 Senators would not perform
their duties but would determine the
utes remaining.
Mr. PASTORE. I yield to the Senator physical state or mental state of the
from Michigan as much time as he re- President, instead of concerning themselves with where the missiles shall be
quires.
Mr. HART. It was I who inquired placed?
Mr. HART. I would hope that each of
why there ought not, in effect, be a time
certain. I suggested that the action be us would attempt to be objective in his
taken within 3 days. I heard the Sen- review of the medical testimony. But I
ator from Rhode Island reply that he greatly fear that if there were a deep
would not go that far; that he could not conviction harbored by 35, there would
see a capricious person holding the floor be tragedy compounded, and the result
and talking about the color of the rose would be the bringing back of a man
in Rhode Island, and so on. What con- whose policy would be to bring back missiles that would create havoc, and we
cerns me--Mr. PASTORE. No; I said I could see would confuse medical testimony with
our obligation.
such a person.
I think the roll should be called at some
Mr. HART. If the Senator could see
one, I should think it would be desirable precise time, and I suggest 3 days.
Mr. BAYH. The situation to which the
that some time limit be set. But even if
he could not see such a person, I can Senator from Michigan refers is one
see-and I ask Senators if they might that has not gone unnoticed by the Senanot see-35 sincere men in a time of tor from Indiana. Before this circumintense danger and high emotional crisis stance arose, the Vice President, a masaying that a Vice President who would jority of the President's Cabinet, and
not put missiles somewhere was a better two-thirds of the House of Representaman than a President, who wanted to tives, which does not have unlimited decome back and would put missiles some- bate, would have to support the contenwhere. Such a debate could continue tion of the Vice President. As soon as
for a long time. Would we be better off one less than two-thirds of the House
leaving the question unresolved? Basi- cast their votes, the issue would become
moot, and the question would be "out of
cally, that is the problem.
Mr. ERVIN. If we cannot trust Mem- court."
Mr. HART. Would not the Senate
bers of the Senate and House to exercise
intelligence and patriotism in a time of have a voice in that decision?
Mr. BAYH. It would take two-thirds
national crisis, we might as well not do
anything. We might as well not try to of the Senate and two-thirds of the
improve the situation. I think we House to sustain the position of the Vice
should pass a constitutional amendment President.
I think the record is abundantly clear
and leave the action to be taken under
that constitutional amendment to those that the Senator from Rhode Island and
who are in office at the time such action the Senator from Indiana see eye to eye.
must be taken. I think we shall have The record is written.
to indulge the assumption that those
Mr. PASTORE. Do I correctly underpersons will love their country as much stand that the Senator from Indiana will
as we do; that they will not jeopardize accept my amendment?
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Mr. BAYH. I was under the impression that the Senator from Rhode Island
did not think it was necessary.
Mr. PASTORE. I did not say that at
all. I never said that.
Mr. BAYH. I see no objection to taking the amendment with one proviso. I
should like to drop the last word; I do
not think it is necessary.
Mr. PASTORE. Very well; if the Senator does not believe it is necessary, I
shall drop it.
Mr. BASS. Mr. President, what is the
situation now?
Mr. BAYH. The amendment of the
Senator from Rhode Island would then
read as follows: "and no other business
shall be transacted until such issue is
decided."
Mr. PASTORE. That is correct.
Mr. BASS. Does that also apply to
section 2 of the joint resolution?
Mr. BAYH. No, it does not apply to
section 2. I thought I had made it abundantly clear that we were dealing with
two different provisions. It is imperative that the Senate immediately proceed
to decide who the President is. It will be
necessary to have an able bodied President. I do not believe we need to grind
everything to a halt to decide who the
Vice President is. Two different issues
are involved.
Mr. PASTORE. That is correct.
Mr. BAYH. I ask the Senator from
Tennessee: What is the worst thing that
could possibly happen if we did not include the word "immediately" in section 2?
Mr. BASS. The worst thing that could
happen would be that Congress would
stall, delay, and use dilatory tactics. We
would end exactly where we are. If we
do not accept this conclusion, we might
as well strike out everything in the
amendment and deal only with the disability phase. If we are to deal with
succession, we shall have to include
some sort of requirement.
Why does not the Senator include the
word "immediately" in this section, as
he did with respect to disability?
Mr. BAYH. Because I do not attach
the same importance to the choosing of
a Vice President as I do the choosing of a
President. If the Senator from Tennessee desires to propose such an amendment, I suggest that he offer it separately.
Mr. BASS. I shall offer a separate
amendment.
Mr. BAYH. I suggest that he do so.
Mr. SALTONSTALL. Mr. President,
will the Senator from Indiana yield?
Mr. BAYH. I yield.
Mr. SALTONSTALL. I hope we shall
not adopt this amendment or any additional amendments of this character.
We are trying to amend the Constitution
with respect to an important question.
If an amendment is to be offered on the
floor of the Senate, I believe the bill
should be returned to committee for a
limited time, to make possible a careful
discussion of what the amendments are.
Both the Senate and the House are
governed by rules. If there were to be
a declaration of war, or if some other
matter of grave importance should arise,
we have rules, and we can limit debate.
If we have any confidence in the great
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majority of the Members of the Senate,
we can count upon two-thirds of the
Senate to impose cloture and thus close
debate.
I hope that we can have confidence
that future Members of Congress will
exercise commonsense on a question of
this character. I hope sincerely that
the amendment of the Senator from
Rhode Island-and I have great respect
for the Senator from Rhode Island-will
not be adopted. I hope that the proposed constitutional amendment will be
passed as the committee has recommended it.
If there is any question of the proposed
constitutional amendment not being
agreed to, I shall use whatever pariliamentary procedure I can to send the proposed constitutional amendment back
to committee for 1 or 2 weeks to try to
improve this measure.
I hope that the amendment of the Senator from Rhode Island will be rejected.
Mr. PASTORE. Mr. President, if the
Senator from Massachusetts will make
a motion to send the measure back to
committee, I shall second the motion.
We are amending the Constitution of
the United States. I hope that no frivolous arguments were made by the Senator from Rhode Island. All I say is
that if it is important enough to determine who the President of the United
States shall be in a time of crisis-and
I repeat that he is the man who, under
our law, has the sole authority to drop
an atomic bomb-I think it is incumbent
upon this body to transact no other business until that issue is determined. That
is all the Senator from Rhode Island is
doing. What is wrong with it, I ask the
Senator from Massachusetts?
The argument is made that there
might be involved an issue that means a
declaration of war. Does not the Senator think we ought to find out first who
the President of the United States is
before we declare war? That is the man
who can drop the bomb.
Mr. SALTONSTALL. Mr. President,
will the Senator yield? He has asked a
question. Will he yield so that I may
give my answer?
Mr. PASTORE. I yield.
Mr. SALTONSTALL. My answer is
simple. This is a very important section of our fundamental law. We cannot decide on this proposed amendment
in the Senate Chamber pursuant to an
amendment written in long hand. I do
not think the amendment is necessary.
We can depend upon the commonsense
of our successors in this body if the
question arises. But if the majority of
this body feels that we should have
something of this kind, the proposed
constitutional amendment should go
back to the committee and be carefully
worded and worked out.
Mr. PASTORE. I do not object to
that. But we have a perfect right to
debate these questions. That is all we
are doing. We have a perfect right to
set forth our arguments. That is all
we are doing.
If the Senator from Massachusetts is
so sensitive that, because this is a proposed constitutional amendment, we
cannot even make a logical argument,
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no matter how logical it is, what are
we doing here? We might as well take
what the committee produces, close our
eyes, put on blindfolds, or wear blinkers,
and say, "That is it."
We are seeking to improve the joint
resolution. The Senator in charge of
the joint resolution has already admitted
that there is some substance to the argument that is being made. His only argument is that the joint resolution with
the present language does exactly what
I am proposing to do. The only trouble
is that the minority leader disagrees
with him. All I am trying to do is to
straighten it out by inserting certain
language.
Mr. McCLELLAN. Mr. President, a
parliamentary inquiry.
The PRESIDING OFFICER. The
Senator will state it.
Mr. McCLELLAN. Mr. President, assuming that the proposed constitutional
amendment were adopted, may I inquire
whether the swearing in of a Senator to
fill a vacancy would constitute the transaction of other business?
The PRESIDING OFFICER. The
Chair informs the Senator that that is
not a parliamentary inquiry. That is an
inquiry of substance.
Mr. McCLELLAN. Mr. President, is
the swearing in of a Senator a transaction of business by the Senate?
The PRESIDING OFFICER. It is.
Mr. McCLELLAN. Then I point out,
Mr. President, that if there were a
vacancy in the Senate when this issue
arose, and a State had only one Senator
at the time, but a second Senator had
been appointed and was ready to be
sworn, that State would be denied its
constitutional representation in this body
during that time.
So there is one situation, and there
may be other situations, in which the
Senate ought to transact some other
business.
Mr. HRUSKA. Mr. President, will the
Senator yield?
Mr. BAYH. I yield.
Mr. HRUSKA. Mr. President, would
not another situation be in the event a
situation arose between the time of the
election of Congress and the time that
Congress were to meet? It would be necessary for the House to organize, and that
is the transaction of business. There
would not be anyone qualified to consider this business until other business
was transacted.
Mr. McCLELLAN. Mr. President, if
the amendment is accepted, I hope it will
be referred back to the committee for
further study.
Mr. BAYH. Mr. President, I yield to
the Senator from Maryland.
Mr. TYDINGS. Mr. President, my remarks are addressed to the amendment
proposed by the Senator from Rhode
Island. I have listened with interest to
the eloquence of the Senator. I point
out that the Subcommittee on Constitution and Bylaws of the Committee on
the Judiciary, and, in fact, the entire
Committee on the Judiciary, considered
the very point which the Senator from
Rhode Island raises.
We felt that the language "immediately," already in article XII of the Con-
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stitution-which has to do with the selec.
tion of the President and the Vice
President-is good language.
We also considered a considerable
number of amendments similar to those
proposed by the Senator from Michigan,
They related to a time of 2, 3, 10, 15, or
60 days. But we considered the entire
context of section 5. Section 5 establishes that procedure which would be
followed after two circumstances take
place.
In the first place, the President, or Vice
President, and a majority of the members of the President's own Cabinet
would have to place their career, reputation, and their sacred honor at stake, and
publicly write and declare that the President was not fit or able to serve as
President.
Mr. HART. Mr. President, will the
Senator yield at that point?
Mr. TYDINGS. I would prefer to finish before yielding.
Secondly, the President would then assert himself and send a declaration to
Congress. Then his Vice President and
a majority of the members of his Cabinet would again, in a sense, have to place
their sacred honor and reputations at
stake that they felt that the President,
the man who had selected them, was not
able to hold down the office of President.
Then the question would go to the
Congress of the United States. We felt
that the language "immediately" used in
the article XII of the Constitution would
be the best language. If we put in language such as that used by the Senator
from Rhode Island, which would restrict,
tie up, and stop the Government, in effect, from operating, it might compound
an already difficult situation.
I oppose the amendment of the Senator from Rhode Island for the reason
that I think his amendment, rather than
doing what he would want to do; namely,
improve the situation, might actually
compound a bad situation and tie up the
Government worse than it already was.
If such a situation were to occur, it
would be difficult enough.
The word "immediately," already in
the Constitution, is sufficient, and it
ought to be retained.
The PRESIDING OFFICER. The
Chair would like to have the amendment
restated for clarification of the RECORD.
The LEGISLATIVE CLERK.

On page 3,

line 24, after the word "issue," add the
following: "and no other business shall
be transacted until such issue is decided."
On page 2, line 16, after the word
"Congress," add the following: "and no
other business shall be transacted until
such issue is decided."
The PRESIDING OFFICER. Will the
Senator from Indiana yield to the Senator from Michigan?
Mr. BAYH. If I have time. My own
time is running very short. I yield to
the Senator from Michigan.
Mr. HART. I wish simply to express
a concern that with the remarks of the
Senator from Maryland, I now entertain. I confess, as a member of the
Judiciary Committee, I recall the discussion, but this point never occurred to me
until tonight. The Senator speaks of
the safeguard by reason of the fact that
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amajority of the President's Cabinet, on
their honor, must take their position.

A Cabinet appointed by whom? Do we
do anything to safeguard the situation
when the President is disabled and the
Vice President acts, and then fires the
Cabinet, and then puts his own Cabinet
in? How do we respond to that problem?
Mr. BAYH. Mr. President, this is
another problem, if the Senator from
Michigan cares to discuss it. It is a good
question. We have thought about it.
We are dealing with this one amendment.
May we dispose of it, and then discuss
another question?
Mr. HART. Reluctantly, I have indicated that there are unanswered questions. Perhaps the night is not going
to be long enough.
Mr. BAYH. Mr. President, a moment
ago, hoping we could accomplish what
we wanted to accomplish, I said I was
willing to accept the Senator's amend-

ment. I acted hastily.
I feel wisdom requires us to proceed
on the measure presented by the committee, as the committee carefully studied
the measure. I cannot see a more firm
determination made by the Congress
than the determination which it makes
under the 12th amendment, in which
it is provided that in the event neither
candidate for the Presidency receives a
majority of the electoral votes, Congress
shall immediately decide the issue. We
say, in the event that it cannot be determined whether the President is able
to carry on his duties, Congress shall
immediately decide the issue.
Frankly, this question has been discussed in committee. It has been discussed on the public platform. I do not
think we can come closer to resolving
this question than by using the terminology in the joint resolution before us.
If the Senator from Rhode Island
wishes to proceed, wisdom would cause
me, with great reluctance, to vote against
his amendment. I think it is wrong. I
think the wording in the joint resolution
is tight. The urgency is clear. The record is written. No Member of this body
does not share the feeling that this is a
matter which the U.S. Senate should not
decide immediately.
Mr. BASS. Mr. President, will the
Senator yield?
Mr. BAYH. Mr. President, is the
Senator from Tennessee going to pose a
question?
Mr. BASS. Yes.
Mr. BAYH. I yield.
Mr. BASS. Let us assume that the
Senator believes the word "immediately"
is adequate in the section so far as disability is concerned. Would the Senator
be willing to accept one single word,
"immediately" in section 2, so the Congress would act forthwith on the selection of the new Vice President?
Mr. BAYH. No, I would not.
Mr. BASS. Would the Senator explain what his objection would be?
Mr. BAYH. I have explained it. I
will try again. In section 5 we are questioning the disability of the President,
the man who has his "finger on the button." This issue needs to be decided immediately. But in section 2 we are tryCXI-208

That does not apply to this section.
It is based on the idea that either the
House or the Senate, when there is a
vacancy in the Vice-Presidency, is going
foreseeably exist. I asked him to state to pray for the President to die so somea while ago the worst possible thing that body they love more than they love their
could happen, and the worst possible country will succeed to the Presidency.
thing is to leave it where it is now. Why
The PRESIDING OFFICER. The time
tie up Congress to correct a system that of the Senator has expired.
has worked for 176 years? We are not
Mr. BASS. Mr. President, I have an
looking for delays.
amendment at the desk. I offer the
Mr. BASS. It has not worked for 176 amendment.
years. This amendment passed only 16
Mr. BAYH. Mr. President, a point of
years ago. The amendment providing parliamentary inquiry.
that the Speaker of the House of RepreThe PRESIDING OFFICER. The
sentatives shall succeed to the Presi- Senator will state his point of parliadency was adopted only 16 years ago.
mentary inquiry.
Mr. BAYH. That is a provision which
Mr. BAYH. There is an amendment
goes into effect only when there is a dual pending, which has been thoroughly detragedy, when both the President and bated, by the Senator from Rhode IsVice President have dropped out of the land. I wish to inquire as to what dispicture.
position we can make of that.
Mr. BASS. But not at the same time.
The PRESIDING OFFICER. The
The Vice President can die 3 years later. Senator from Tennessee has offered an
Mr. BAYH. During the same term of amendment to the amendment offered by
office.
the Senator from Rhode Island.
Mr. BASS. The Senator does not adMr. BAYH. Mr. President, may I
mit that a matter of time is involved, yield myself 30 seconds to ask a question
in that case, but he insists that Congress of the Senator from Tennessee? Because
shall act without delaying tactics in the of the complexity of the issue, will the
other matter. I see absolutely nothing Senator from Tennessee permit us to get
wrong in providing that Congress shall one question voted on, and then he can
act upon the nomination without delay. offer his amendment, or as many amendIf there is anything wrong in that, I do ments as he wants to?
not see where it is. I do not see anything
Mr. BASS. I am going to resolve the
wrong in providing that the Congress question by offering a substitute amendshall act with dispatch on the recom- ment.
mendation of the President, belonging
Mr. BAYH. Very well.
to one party, when the Congress may opThe PRESIDING OFFICER (Mr. MONpose the recommendation because it is TOYA in the chair). The clerk will reof the opposite party. All the amend- port the amendment.
ment does is add one word-"immeThe LEGISLATIVE CLERK. In lieu of the
diately."
language on page 2, line 16, as offered
Mr. BAYH. No, that is not all there by the Senator from Rhode Island [Mr.
is to it. The Senator wants section 2 PASTORE], insert the word "immediately."
to read as the Senator from Rhode IsMr. BASS. Mr. President-land wants section 5 to read.
The PRESIDING OFFICER.
The
The PRESIDING OFFICER. All the Chair recognizes the Senator from Tentime of the Senator from Indiana has nessee.
expired.
Mr. BASS. Mr. President, the only
Mr. BAYH. Mr. President, I yield 2 change in the joint resolution would be
minutes on the bill to the Senator from one word. Only one word would be added
North Carolina [Mr. ERVIN].
to the joint resolution. If the Senator
Mr. ERVIN. Mr. President, I wish to from Indiana will check section 2, only
reply to the Senator from Tennessee. one word, the word "immediately," which
Section 2 of the resolution does not deal is the word he used in his own sectionwith a vacancy in the office of the Presi- in section 5-would be added to section
dent; it deals only with a vacancy in the 2. This would merely mean that if we
office of the Vice President:
had a situation in which there was a
Whenever there is a vacancy in the office vacancy in the office of the Vice Presiof the Vice President, the President shall dent and the President submitted a nomnominate a Vice President who shall take ination, Congress would be required to
office upon confirmation by a majority vote act with some dispatch. There would be
of both Houses of Congress.
no time limit, no given number of days,
There is a President involved in the but we are using the same language as
language which the Senator from Rhode the language in section 2, which the comIsland wishes to amend. The Senator mittee itself wrote into section 5.
This would mean that Congress would
from Tennessee wants to amend the provision relating to the nomination of the have to act with some dispatch.
The only thing it does is add one word
Vice President. He says he is afraid that,
when the Vice President's office is va- to the resolution, which means that Concant, Members of the House who are gress would act immediately on the
anxious to get their Speaker in the Presi- recommendation of the President to condency will "sit still" on the nomination firm a new Vice President.
I can see nothing wrong with asking
until the President dies.
God help this Nation if we ever get a Congress to act immediately upon recomHouse of Representatives, or a Senate, mendation of the President, because if
which will wait for a President to die so we were in a situation in which one party
someone whom they love more than their in power would be stalling and delaying
ing to decide who the Vice President shall
be.
The Senator from Tennessee has concocted a situation that he thinks might

country will succeed to the Presidency.

the recommendations of the party in

3282

CONGRESSIONAL RECORD-

power in the White House, we would be
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Mr. BAYH. I yield myself such time tion which allows the Congress by statute
as I may require from the time on the to declare what officer shall then act as
President in the case of the removal
bill.
now.
The PRESIDING OFFICER.
The death, resignation, or inability both of
Mr. HRUSKA. Mr. President, will the
the President and the Vice President,
Senator from Indiana yield me 2 Senator from Indiana is recognized.
minutes?
Mr. BAYH. I wish to explain and could apply only in two cases.
One would be a situation in which the
Mr. BAYH. Mr. President, I am glad clarify something which has been
to yield 2 minutes to the Senator from brought to my attention by the Senator President and Vice President were both
Nebraska.
from New York, which has been dis- killed in a common disaster. The second
The PRESIDING OFFICER. The cussed at some length previously with would be where the death of one should
Senator from Nebraska is recognized for the Senator from Michigan and the come so quickly following the death of
another that there would have been no
Senator from Rhode Island.
2 minutes.
Let the RECORD show that as the Sen- time permitted for the functioning of
Mr. HRUSKA. Mr. President, let me
make a brief observation. We did con- ator in charge of the bill, I am fully Congress under the proposed amend.
sider the word "immediately" in section aware of the complexity of the terms ment, if it should become a part of the
5 in that same context.
with which we are dealing, and feel that Constitution.
I am asking the Senator in charge of
the word "inability" and the word "unWhat does the word "immediately"
able," as used in sections 4 and 5 of the joint resolution if that is also his unmean?
Does it mean that there will be no
this article, which refer to an impair- derstanding as to the only fields in which
hearings? Does it mean that there will ment of the President's faculties, mean Congress would be left with statutory
be no debate? Does it mean that there that he is unable either to make or com- authority to provide for the succession.
Mr. BAYH. The Senator is correct;
will be no consideration of any kind to municate his decisions as to his own
determine what kind of person the nomi- competency to execute the powers and that is the way I would interpret it.
Mr. HOLLAND. The proposed amendnee is?
duties of his office. I should like for the
Those are questions which have al- RECORD to include that as my definition ment, if it became a part of the Constiready been considered; and I earnestly of the words "inability" and "unable." tution, would reduce the present power
recommend that the amendment be
Mr. PASTORE. Mr. President, will of Congress to the two situations which
the Senator from Indiana yield at that I have outlined in my question.
defeated.
Mr. BAYH. As the Senator from
Mr. BAYH. Mr. President, I thank the point?
Florida well knows, there is a considerMr. BAYH. I yield.
Senator from Nebraska and the Senator
from North Carolina who have adeMr. PASTORE. The statement was able amount of debate as to whether
quately expressed my views. I have tried made by the Senator from Indiana, on Congress, has power to legislate by statute in this field at the present time.
earlier to do so. I suggest that the Sen- page 20 of the hearings:
ate now vote.
Let me intervene momentarily. I am cer- The original succession statute was
Mr. BASS. Mr. President, I yield back tain the Senator from Nebraska remembers passed in 1792; and the Congress which
the remainder of my time. I am ready that the record shows that the intention of passed that statute contained several
this legislation is to deal with any type of members of the Constitutional Convento vote.
The inability, whether it is from traveling from tion. Their interpretation of article II,
The PRESIDING OFFICER.
question is on agreeing to the substitute one nation to another, a breakdown of com- section 1, should be considered in light
munications, capture by the enemy, or anyamendment of the Senator from Tennes- thing that is imaginable. The inability to of the succession statute which they
see [Mr. BASS].
perform the powers and duties of the office, passed, which dealt only with succession.
The amendment in the nature of a for any reason is inability under the terms The law would apply only when there
were two deaths, as the Senator from
substitute was rejected.
that we are discussing.
The
Florida [Mr. HOLLAND] has described.
The PRESIDING OFFICER.
In other words, what the Senator from
In other words, they must surely have
question is on agreeing to the amendIndiana
has
just
stated
is
a
clarification
interpreted clause 5, to which the Senament of the Senator from Rhode Island.
of
that
statement?
Mr. HOLLAND. Mr. President, I ask
tor refers, reading "Congress may by law
Mr. BAYH. The Senator is correct.
that the amendment be read.
provide for the case of the removal,
Mr. MANSFIELD. Also an indication death, resignation, or inability both of
The PRESIDING OFFICER.
The
of the intention of the Senate in consid- the President and of the Vice President,"
clerk will state the amendment.
The LEGISLATIVE CLERK. On page 2, eration of the joint resolution.
to mean that that was a limitation on
Mr. BAYH. Either unable to make or the Congress and that both of those conline 16, and on page 3, line 24, after the
word "issue," insert the following: "and communicate his decisions as to his own tingencies had to come to pass before it
no other business shall be transacted un- competency to execute the powers and could enact legislation.
duties of his office.
til such issue is decided."
Mr. HOLLAND. But, if I may restate
Mr. HOLLAND. Mr. President, will my question, in the event the proposed
The
The PRESIDING OFFICER.
question is on agreeing to the amend- the Senator from Indiana yield for a amendment should be adopted and bement of the Senator from Rhode Island. question?
come a part of the Constitution, would
The amendment was rejected.
Mr. BAYH. I yield.
it not confine the statutory authority of
The PRESIDING OFFICER.
The
Mr. HOLLAND. I am in thorough Congress to the two cases which I have
joint resolution is open to further accord with what is intended by the pro- outlined?
amendment.
Mr. BAYH. Yes. This does not alter
posed constitutional amendment. There
Mr. BAYH. Mr. President-is one thing about the debate which has it. The Senator is correct.
The PRESIDING OFFICER. If there disturbed me. The proposed amendMr. HOLLAND. I beg the Senator's
are no further amendments, the ques- ment does not specifically replace or spe- pardon.
tionis on the engrossment of the amend- cifically amend any part of the present
Mr. BAYH. The Senator is correct.
ments and the third reading of the joint Constitution. It does by implication, it
Mr. HOLLAND. I thank the Senator.
resolution.
The PRESIDING OFFICER. Does
seems to me, amend certain portions of
The amendments were ordered to be article II, section 1, clause 5.
the Senator yield back his time?
engrossed, and the joint resolution to be
Mr. HART. Mr. President, may I ask
I have been disturbed by what seems to
read a third time;
be the assumption by some Senators that a few questions, which may help all of
The joint resolution was read the third the present statute providing for the suc- us in understanding this subject?
time.
Mr. BAYH. I yield.
cession to the Presidency would still be in
Mr. HART. Mr. President-force.
Mr. HART. The Senator has just
The PRESIDING OFFICER. Who
Looking at these two matters hurried- stated a definition of inability, dealing
yields time to the Senator from Mich- ly, that is the present provision of the with the impairment of the President so
igan?
Constitution. What is proposed would as not to be able to make or communicate
Mr. BAYH. Mr. President--be a new section of the Constitution, and a decision as to his own competency.
The PRESIDING OFFICER.
-The would only by implication change the Is it clear that this means far more than
-Chair recognizes the Senator from In- present provision. It would seem to me disagreement with respect to a judgdiana
that that part of the present Constitu- ment he may make, a decision he may

in the same situation in which we are
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make with respect to incapacity and in-

ability, or must it not be based upon a
judgment that is very far reaching?
Mr. BAYH. The Senator from Indiana agrees with the Senator from

Michigan that we are not dealing with
an unpopular decision that must be made
in time of trial and which might ren-

der the President unpopular. We are
talking about a President who is unable
to perform the powers and duties of

his office. -

Mr. HART. This may have been clarified in the report, and I plead guilty
to not having read it very carefully.
With reference to the heads of the
executive departments, is it clear that
we are talking about those whom we regard as comprising the Cabinet, as referred to in 5 U.S.C. 1 and 2?
Mr. BAYH. The Senator is correct.
I ask unanimous consent that there
may be included in the RECORD at this
point, to further describe the contents
of 5 U.S.C. 2, a report that was given to
the junior Senator from Indiana by the
Library of Congress, which sets this mat-

ter out specifically.
Mr. HART.

That would be helpful.

There being no objection, the report

was ordered to be printed in the RECas follows:
ORD,
THE LIBRARY OF CONGRESS,
LEGISLATIVE REFERENCE SERVICE,

Washington, D.C., February 18, 1965.
To: Hon. BIRCH BAYH, Chairman, Senate
Subcommittee on Constitutional Amendments.
From: American Law Division.
Subject: Executive departments.
Reference is made to your inquiry of February 17, 1965, requesting, among other
things, some precedents regarding definition
of "executive department."
As we informed you during our telephone
conversation of above date, the phrase is
defined in 5 U.S.C. 2 which provides: "The
word 'department' when used alone in this
chapter, and chapters 2-11 of this title,
means one of the executive departments
enumerated in section 1 of this title."
Section 1 referred to above reads as follows:
"The provisions of this title shall apply to
the following executive departments:
"First, the Department of State.
"Second, the Department of Defense.
"Third, the Department of the Treasury.
"Fourth, the Department of Justice.
"Fifth, the Post Office Department.
"Sixth, the Department of the Interior.
"Seventh, the Department of Agriculture.
"Eighth, the Department of Commerce.
"Ninth, the Department of Labor.
'Tenth, the Department of Health, Education, and Welfare."
The phrase also makes an appearance in
the Constitution. Article 2, section 2, clause
1 reads, in relevant part, as follows: "He
[President] may require the opinion, in writing, of the principal officer in each of the
executive departments, upon any subject relating to the duties of their respective
ofices."
No relevant annotations appear to the
foregoing section.
In Brooks v. United States, 83 P. Supp. 68
(1939) an action brought by an enlisted man
in the U.S. Navy to recover reenlistment allowances-the District Court for the Eastern
District of New York examined petitioner's
status for purposes of determining whether
it was without jurisdiction:under the Tucker
Act, 28 U.S.C. § 41 (20) (1939).
The court
stated that the expression "heads of departments" comprehended the members of the
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President's Cabinet, and did not include a
mere bureau head:
"Admittedly, the plaintiff was not appointed by the President or by a court of
law and it remains only to consider whether
he was appointed by a head of a department.
A long line of cases establishes that the term
'Head of a Department' as used in this clause
of the Constitution means one of the members of the President's Cabinet. It does not
include a mere bureau head. United States
v. Germaine, 99 U.S. 508, 25 L. Ed. 482; Burnap v. United States, 252 U.S. 512, 40 S. Ct.
374, 64 L. Ed. 692; Steele v. United States No.
2, 267 U.S. 505, 45 S. Ct. 417, 69 L. Ed. 761.
Thus in Morrison v. United States, 40 F. 2d
286, D.C.S.D.N.Y., a petty officer not appointed by the President or a cabinet officer
was held not to be an officer of the United
States and therefore capable of suing in this
court, whereas in Foshay v. United States, 54
F. 2d 668, D.C.S.D.N.Y., a clerk appointed
by the Postmaster General, the head of an
executive department, was held to be an
officer of the United States and incapable of
suing for pay in this court. Oswald v. United
States, 9 Cir., 96 F. 2d 10, similarly held a
court reporter, appointed by the court, under
a disability to sue for salary in the district
court under the provisions of the Tucker Act.
Numerous other cases such as Scully v. United States, 193 F. 185, 187, C.C.D. Nev., have
defined 'officer of the United States' in terms
of the constitutional meaning of the records.
See, also, United States v. Van Wert, D.C.
Iowa, 195 F. 974; United States v. Brent, D.C.
Iowa, 195 F. 980; McGrath v. United States,
2 Cir., 275 F. 294."
The holding was reaffirmed in Surowitz v.
United States, 80 F. Supp. 716, 718-719 (1948)
wherein the court declared:
"This does not mean that the courts have
always applied one test of an officer under the
criminal law and another under the civil law.
The difference resides in the application.
The test itself has been fairly uniform;
only he is an officer who is an officer in the
constitutional sense, that is (so far as is here
involved), a person appointed under authority of law by the head of a department to a
post created by law. The head of a department has been authoritatively defined to
mean a member of the President's Cabinet.
United States v. Smith, supra; United States
v. Germaine, supra; see Burnap v. United
States, 190, 252 U.S. 512, 515, 40 S. Ct. 374, 64
L. Ed. 692."
In United States v. Germaine, 99 U.S. 508
(1879), the Supreme Court was called upon
to determine whether a surgeon appointed by
the Commissioner of Pensions was an officer
and therefore amenable to prosecution under
a criminal statute punishing extortion by

an "officer of the United States." The Court

held that defendant was not an officer and
the Commissioner of Pensions was not the
head of a department within the meaning of
the Constitution. Portions of the opinion
dealing with the later consideration follow:
"As the defendant here was not appointed
by the President or by a court of law, it remains to inquire if the Commissioner of Pensions, by whom he was appointed, is the head
of a department, within the meaning of the
Constitution, as is argued by the counsel for
plaintiffs.
"The instrument was intended to inaugurate a new system of government, and the
departments to which it referred were not
then in existence. The clause we have cited
is to be found in the article relating to the
executive, and the word as there used has
reference to the subdivision of the power of
the executive into departments, for the more
convenient exercise of that power. One of
the definitions of the word given by Worcester is, 'a part or division of the executive
government, as the Department of State, or
of the Treasury.' Congress recognized this
in the act creating these subdivisions of the
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executive branch by giving to each of them
the name of a department. Here we have
the Secretary of State, who is by law the head
of the Department of State, the Departments

of War, Interior, Treasury, and so forth. And

by one of the latest of these statutes reorganizing the Attorney General's office and placing it on the basis of the others, it is called
the Department of Justice. The association
of the words 'heads of departments' with the
President and the courts of law strongly implies that something different is meant from
the inferior commissioners and bureau officers, who are themselves the mere aids and
subordinates of the heads of the departments. Such, also, has been the practice, for
it is very well understood that the appointments of the thousands of clerks in the
Departments of the Treasury, Interior, and
the others, are made by the heads of those
departments, and not by the heads of the
bureaus in those departments.
"So in this same section of the Constitution it is said that the President may require
the opinion in writing of the principal officer
in each of the executive departments, relating to the duties of their respective offices.
"The word 'department,' in both these instances, clearly means the same thing, and
the principal officer in the one case is the
equivalent of the head of department in the
other.
"While it has been the custom of the President to require these opinions from the Secretaries of State, the Treasury, of War, Navy,
and so forth, and his consultation with them
as members of his Cabinet has been habitual,
we are not aware of any instance in which
such written opinion has been officially required of the head of any of the bureaus, or
of any commissioner or auditor in these departments."
In United States v. Hartwell, 73 U.S. [6
Wall.] 393 (1868), the Supreme Court held
that one appointed under an act of Congress
authorizing an assistant treasurer, with the
approbation of the Secretary of the Treasury,
to appoint a specified number of clerks, is
appointed by the head of a department within the meaning of article II, § 2. Germaine,
supra, the Court held that it was being consistent with the Hartwell since "it is clearly
stated and relied on that Hartwell's appointment was approved by the Assistant Secretary of the Treasury as acting head of that
Department, and he was therefore, an officer

of the United States."

In Price v. Abbott, 17 F. 506 (1883) the
Court held that appointments made by the
Comptroller of the Currency, or receivers of
national banks, as provided by acts of Congress, are to be presumed to be made with
the concurrence or approval of the Secretary
of the Treasury, and are made by the head
of the department within the meaning of
the Constitution.
In Frelinghuysen v. Baldwin, 12 F. 395
(1882) it was held that a receiver of a
national bank appointed by the Comptroller

of the Currency, who was the chief officer
of a bureau of the Treasury Department
charged with the execution of all laws passed
by Congress relating to the regulation and
the
ssue of a national currency secured
by U.S. bonds, was appointed by the
head of a department within the meaning of
the Constitution, as the Comptroller per-

formed this, as well as all other duties, under
the general direction of the Secretary of the
Treasury.
We are sending herewith duplicate copies
of the material delivered to you last evening,
material requested this morning, and loan
copies of the United States Code. See in
particular 5 U.S.C. 1, 2, 133z-3, 133z-5; the
Executive order (No. 10495) following 5

U.S.C. 6.
RAYMOND J. CELADA,

Legislative Attorney.
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Mr. HART. Mr. President, we are
talking now, not about the usual situation, but one which we hope will never
occur. The language is clear, but I am
afraid that there is no conversation, in
terms of an exchange, even with the
manager of the bill, to show that we can
avoid what all of us want to avoid; namely, a usurping Vice President who consolidates his position by firing the
Cabinet.
Is there any way in which we can, in
this exchange on the floor, help to avoid
that situation, or make very clear that
this is not the grant that we make?
Mr. BAYH. The Senator from Michigan knows full well the advice and consent authority of the Senate so far as any
Cabinet members are concerned.
Mr. HART. Yes; I do.
Mr. BAYH. He also knows of the twothirds provision, which would be required
to sustain the position of the Vice President and his new Cabinet if he were to
take this most unfortunate step.
The committee in its hearings discussed this subject at some length, because we must tread a very narrow line,
on one side of which we do not want a
usurping Vice President to fire the
Cabinet, while on the other side we do
not want a Vice President who is acting
in good cause, say, for example, in a 3year term of office, being unable to reappoint Cabinet members who may have
died or resigned.
Mr. HART. What about interim appointments to the Cabinet? Is there not
some place short of tying the hands of
a 3-year incumbent Vice President as
President and leaving wide open this
possibility? Is it not our responsibility
at least to establish the check that a
Vice President who becomes President
temporarily at least should not be able
to appoint a Cabinet majority through
interim appointments?
Mr. BAYH. I reiterate what I said before. Before the position of the Vice
President could be sustained even in an
interim position, the President would
have the opportunity, under the provision of section 5, to take this to Congress.
Unless the Vice President could be sustained by a two-thirds vote, he would be
"out."
Mr. HART. I believe I have voiced the
apprehension, which perhaps now more
broadly is established than when we were
discussing the subject in committee. I
believe it is essentially our responsibility
in this situation, where we talk about
Cabinet appointees over whom we have
nain
some authority to suggest against
terim appointees. Ought we not at least
to go that far?
Mr. HRUSKA. I yield myself 3 minutes.
That question was considered in committee. We discussed the possibility of
the Vice President dispensing with the
members of the Cabinet and appointing
a Cabinet of his own choosing. Does not
the real protection against that kind of
situation lie in the good judgment of
Congress? If there were an overreaching by him which would be that transparent, the good judgment of the House
and of the Senate would assert itself.
Congress would say, "We will have no

part with that kind of usurpation and
grasping for power."
On the contrary, if by a two-thirds
vote Congress agreed with him, that
would be the democratic process in action. That is the fashion in which it
should be done. The real, ultimate protection is in the good judgment of the
Members of Congress, by a two-thirds
majority.
Mr. HART. I should like to make one
further comment on that.
The PRESIDING OFFICER. Does the
Senator from Indiana yield to the Senator from Michigan?
Mr. BAYH. I yield.
Mr. HART. Is it the understanding
of the Senate, in taking this action, that
the Under Secretary, in the event of a
vacancy in the office of Secretary, shall
be empowered as would the Secretary
himself, in participating in the decision
with respect to ability or disability?
Mr. BAYH. It is the opinion of the
junior Senator from Indiana that it is
not.
Mr. HART. This would reduce it by
as many Under Secretaries as may be
involved in the situation with respect
to those who would participate in the
Cabinet decision. Is that correct?
Mr. BAYH. I ask the Senator from
Michigan-and I know he is asking penetrating questions which are very valuable in making this record clear, and I
also know that a scintilla of doubt will
remain-but I ask the Senator to look at
the history, in which the role of the Vice
President has been quite to the contrary.
He has been reluctant to move, although urged to do so, particularly in
the case of the Garfield situation, when
all of his Cabinet urged him. He is a
human being, with a conscience and a
heart and a soul, and, as the Senator
from North Carolina has said, his political future would be ruined if he attempted to usurp the office.
Mr. MANSFIELD. Mr. President, I
ask for the yeas and nays on the passage of the joint resolution.
The yeas and nays were ordered.
Mr. LAUSCHE. Mr. President, will
the Senator yield?
Mr. BAYH. I yield.
Mr. LAUSCHE. Am I correct in my
understanding that there are two situations in which there would be a change
in the Executive Office of the Nation:
First, whenever the President on his own
transmits to the Speaker of the House
and the President of the Senate his written declaration that he is unable to discharge his office. Is that correct?
Mr. BAYH. That is one.
Mr. LAUSCHE. The second is whenever the Vice President and a majority
of the principal officers of the executive
departments transmit to the President of
the Senate and the Speaker of the House
of Representatives their written declaration that the President is unable to discharge his duties.
Mr. BAYH. The Senator is correct.
Mr. LAUSCHE. That must be confirmed by a two-thirds vote in the Senate?
Mr. BAYH. The President would bring
the issue and Congress would decide it.
The President would have to say "You
are wrong."

Mr. LAUSCHE. I have a final ques
tion, and I ask it to elucidate what the
Senator from Michigan has been asking.
In an instance in which the incapacity
of the President would be announced by
the Cabinet and the Vice President, is it
or is it not a fact that the President

would continue in office with full power

to veto until such time as the Cabinet,
the Vice President, and a two-thirds vote
of the Congress had established that the
President was incapable of performing

his job?

Mr. BAYH. No, that is not correct.
That question got us into the very touchy
question as to who should act during the
questionable period, the President or the
Vice President. It was the judgment of
the committee-and I concur in that
judgment-that whenever the Vice President and a majority of the Cabinet,
which would have been appointed by the
President himself, should become sufficiently concerned that, in the glare of
the publicity which would be attendant
upon something of the nature that we
are discussing, they would make the declaration that there was sufficient doubt,
the Vice President would assume the
powers and duties of the office while the
issue was being tried.
Another reason for the proposal was
that we desired to try to prevent a backand-forth ping-pong sort of situation in
which the Vice President and the Cabinet
would make a declaration. The President might be out and the Vice President
would be in. Then the issue would go to
Congress and Congress might make a
declaration that the Vice President
should be out and the President in. Under the proposal there would be fewer
transfers of power and more continuity,
which I feel should be basic.
Mr. LAUSCHE. I should like to ask
another question. Suppose that the Vice
President should declare that the President is incapacitated, a minority of the
members of the Cabinet should say that
he is incapacitated, and a majority
should say that he is not. Under the
joint resolution Congress would proceed
to establish its views and would either
confirm or reject the findings of the Cabinet and the Vice President. Would the
President whose incapacity had been
charged have the right to a veto?
Mr. BAYH. Yes, the other body, as
Congress may by law prescribe.
Mr. LAUSCHE. That is, if and when
Congress should feel that it should step
in under the language which provides
that such other body as Congress by law
may provide, the Vice President would
not act, but the President would continue
to act, although he had been charged by
the Congress and charged by the Vice
President with being incapacitated.
Mr. BAYH. That is correct; and the
number of votes prescribed would override the veto, or the same number that

would support the Vice President.
Mr.: ALLOTT. Mr. President, I am
fully aware of the lateness of the hour,
but I do not believe the questions asked
by the distinguished Senator from Ohio
included one that I would like to ask.
Section 4 contains a provision that
the Vice President shall assume the
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powers and duties of the office as Acting
president under certain conditions.
Section 5 states:
Whenever the President transmits to the
president of the Senate and the Speaker of
the House of Representatives his written
declaration that no inability exists, he shall
resume the powers and duties of his office
unless the Vice President, with the written
concurrence of a majority of the principal
officers of the executive department or such
other body as Congress may by. law provide,
transmits within 2 days to the Congress his
written declaration that the President is
unable to discharge the powers and duties
of his office.
There would be a legal acting
president.
Mr. BAYH. That is correct.
Mr. ALLOTT. The President would
then send to Congress his written declaration. Who would be President during the 7 days?
Mr. BAYH. The Vice President, the
Acting President. I thank the Senator
from Nebraska for his suggestion. It
makes a considerable difference. As I
explained, we wrote in that language
for two basic reasons. First, whenever
the Vice President and a majority of
the Cabinet of the President who is
about to be deposed feel that there is
sufficient cause that, in the great heat
attendant publicitywise, they would
make such a declaration, there would be a
serious enough doubt about the mental
capacity-and usually it would be the
mental capacity of the President-that
the decision would be made, the Vice
President would assume the powers and
duties as Acting President while the decision was being made by Congress.
Such a provision would cut down the
number of times the power of the Presidency would change. We desire to keep
it to a minimum. The President would
leave the office and the Vice President
would take over, and then the Vice President would leave and the President
might resume his office, and that would
go on down the line.
Mr. ALLOTT. To get to the question
in another way, so the issue will be clear,
if a Vice President had assumed the
duties of acting President, and the elected President then decided that he wished
to state that there is no inability any
longer, it would be 7 days before he could
possibly resume the office of President.
Mr. BAYH. That is correct.
Mr. ALLOTT. There is no question
about that. That is the intent.
Mr. BAYH. That is the intent. I
should like to clarify the record on one
point. The question which the Senator
from Colorado has posed about requiring
a mandatory 7 days would only apply if
there should be a contest under section 5.
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only sound approach is the adoption of a
constitutional amendment.
The hearings, which have been held on
this important subject in recent years
and in which this Senator has had the
opportunity to participate, have led me
to prefer a different approach than the
present one. As in other legislative matters, the finished product requires the refinement of individual preferences. In
the spirit of this simple reality, I shall
support the proposed amendment. It is
my earnest hope that the Congress and
the State legislatures will approve and
ratify it promptly.
There are two major reasons for my
acceptance of the proposed amendment.
The first is the urgent need for a solution. Differences of opinion in Congress
have deprived us of a solution for far too
long. It is time that these constitutional
shortcomings be met.
Secondly, the proposed language approaches the product which would have
resulted under the proposal which I had
urged, so that this amendment is acceptable as proposed and amended.
The refinements that have been made
on the original language of Senate Joint
Resolution 1 will clarify the detailed procedure to be followed in a case of disability.
The role of Congress is narrow. It is
as an appeal open to the President from
the decision of the Vice President and
the members of the Cabinet. It will be
brought into the matter only in those
limited circumstances where the Vice
President, with a majority of the principal officers of the executive departments, and the President disagree on the
question of restored ability. It is important to note that Congress will not
have the power to initiate a challenge of
the President's ability.
The procedure by which Congress
shall act is properly left to later determination within rules of each branch
thereof. A point of possible conflict is
resolved in the understanding that Congress shall act as separate bodies and
within their respective rules.
The language that "Congress shall immediately proceed to decide the issue"
leaves to Congress the determination of
what, in light of the circumstances then
existing, must be examined in deciding
the issue. Thus, the matter will be examined on the evidence available. It is
desirable that the matter be examined
with a sympathetic eye toward the President who, after all, is the choice of the
electorate.
It is apparent that Senate Joint Resolution 1 does have aspects which alleviate
the dangers attendant to a crisis in presidential inability. Nevertheless, it is felt
by this member of the committee that
caution and restraint will be demanded
should this inability measure be called
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body and early ratification by the required number of States.
Mr. BAYH. Mr. President, I yield
back the remainder of my time.
Mr. HRUSKA. I yield back the remainder of my time.
The PRESIDING OFFICER. All time
having been yielded back, the question is,
Shall the joint resolution pass?
On this question the yeas and nays
have been ordered, and the clerk will call
the roll.
The legislative clerk called the roll.
Mr. LONG of Louisiana. I announce
that the Senator from New Mexico [Mr.
ANDERSON], the Senator from Nevada
[Mr. BIBLE], the Senator from Pennsylvania [Mr. CLARK], the Senator from
Arkansas [Mr. FULBRIGHT], the Senator
from Tennessee [Mr. GoRE], the Senator
from Alaska [Mr. GRUENING], the Senator from Utah [Mr. Moss], the Senator
from Oregon [Mrs. NEUBERGER], the Senator from Wisconsin [Mr. PROXMIRE],
the Senator from Florida [Mr. SMATHERs], and the Senator from New Jersey
[Mr. WILLIAMS] are absent on official
business.
I also announce that the Senator from
Georgia [Mr. RUSSELL] is absent because
of illness.
I further announce that the Senator
from South Carolina [Mr. JOHNsToN],
the Senator from North Carolina [Mr.
JORDAN], the Senator from Massachusetts [Mr. KENNEDY], the Senator from
Minnesota [Mr. MONDALE], the Senator

from Maine [Mr. MUSKIE], the Senator
from Wisconsin [Mr. NELSON], the Senator from Connecticut [Mr. RIBICOFF],
and the Senator from Missouri [Mr.
SYMINGTON] are necessarily absent.
I further announce that, if present and
voting, the Senator from New Mexico
[Mr. ANDERSON],

the Senator from Ne-

vada [Mr. BIBLE], the Senator from
Pennsylvania [Mr. CLARK], the Senator
from Arkansas [Mr. FULBRIGHT], the
Senator from Tennessee [Mr. GORE], the
Senator from Alaska [Mr. GRUENING],
the Senator from South Carolina [Mr.
JOHNSTON], the Senator from North
Carolina [Mr. JORDAN], the Senator from
Massachusetts [Mr. KENNEDY], the Senator from Minnesota [Mr. MONDALE], the
Senator from Utah [Mr. Moss], the Senator from Maine [Mr. MUSKIE], the Senator from Wisconsin [Mr. NELSON], the
Senator from Oregon [Mrs. NEUBERGER],
the Senator from Wisconsin [Mr. PROXMIRE], the Senator from Connecticut
[Mr. RIBICOFF], the Senator from Georgia [Mr. RUSSELL], the Senator from
Florida [Mr. SMATHERS], the Senator
from Missouri [Mr. SYMINGTON], and the
Senator from New Jersey [Mr. Wr.LIAMS] would each vote "yea."
Mr. DIRKSEN. I announce that the
The provision would not prevent the Vice
Senators from Kentucky [Mr. COOPER
President and the President agreeing to
a lesser period of time.
and Mr. MORTON], the Senator from
New York [Mr. JAvrrs], the Senator
Mr. HRUSKA. Mr. President, agree- into application.
ments devised by the President and his
A time does arrive, however, when we from Idaho [Mr. JORDAN] and the SenVice President in past administrations must fill the vacuum. The points which ator from Iowa [Mr. MILLER] are necesto cope with an inability crisis are not I have emphasized and previously in- sarily absent.
The Senator from California [Mr.
satisfactory solutions. Recent history sisted upon are important; but having
has also made us very much aware of the a solution at this point is more than im- KUCHEL] is absent on official business.
need for filling the office of Vice Presi- portant, it is urgent. For this reason, I
The Senator from Colorado [Mr.
dent when a vacancy arises.
support Senate Joint Resolution 1 and DOMINICK] and the Senator from CaliIt is abundantly clear that, rather than urge its passage. I hope that it will be fornia [Mr. MURPHY] are detained on
continue these informal agreements, the given expeditious approval by the other official business.
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If present and voting, the Senator
from Kentucky [Mr. COOPER], the Senator from Colorado [Mr. DOMINICK], the
Senator from New York [Mr. JAVITS],
the Senator from Idaho [Mr. JORDAN],
the Senator from California [Mr.
KUCHEL], the Senator from Iowa [Mr.
MILLER], the Senator from Kentucky
[Mr. MORTON] and the Senator from
California [Mr. MURPHY] would each
vote "yea."
The yeas and nays resulted-yeas 72,
nays 0, as follows:
[No. 24 Leg.]
YEAS-72
Aiken

Allott
Bartlett
Bass
Bayh

Bennett
Boggs
Brewster
Burdick
Byrd, Va.

Byrd, W. Va.

Cannon
Carlson
Case
Church
Cotton
Curtis
Dirksen
Dodd
Douglas
Eastland
Ellender
Ervin
Fannin

Fong
Harris
Hart
Hartke
Hayden
Hickenlooper
Hill
Holland
Hruska
Inouye
Jackson
Kennedy, N.Y.
Lausche
Long, Mo.
Long, La.
Magnuson
Mansfield
McCarthy
McClellan
McGee
McGovern
McIntyre

McNamara Metcalf

Monroney
Montoya
Morse
Mundt
Pastore
Pearson
Pell
Prouty
Randolph
Robertson
Saltonstall
Scott
Simpson
Smith
Sparkman
Stennis
Talmadge
Thurmond
Tower
Tydings
Williams, Del.
Yarborough
Young, N. Dak.
Young, Ohio

NAYS-0

NOT VOTING-28
Anderson

Jordan, N.C.

Nelson

Bible

Jordan, Idaho

Neuberger

Cooper

Kuchel

Ribicoff

Fulbright
Gore
Gruening

Mondale
Morton
Moss

Smathers
Symington
Williams, N.J.

Javits

Murphy

Clark

Dominick

Johnston

Kennedy, Mass. Proxmire
Miller

Russell

Muskie

The PRESIDING OFFICER (Mr. MoNTOYA in the chair). Two-thirds of the
Senators present having voted in the affirmative, the joint resolution (S.J. Res.
1) is passed.
Mr. BAYH. Mr. President, I move
that the Senate reconsider the vote by
which the joint resolution was passed.
Mr. HRUSKA. I move to lay that
motion on the table.
The motion to lay on the table was
agreed to.
Mr. MAGNUSON. Mr. President,
earlier I had asked the Senator from
Indiana to yield for 10 seconds, but I
did not pursue my request because I
wanted to have the joint resolution
passed promptly. But I believe it is
apropos now, after all the discussion
today, that the Senate should wish the
President and Vice President good luck
and good health.

FORMATION OF BUSINESS ADVISORY COMMITIEE ON TRADE WITH
EASTERN EUROPE
Mr. MAGNUSON. Mr. President, all
of us who view expanded trade as a sensitive tool for piercing the Iron Curtain,
welcome President Johnson's formation
of a business advisory committee on
trade with Eastern Europe, announced

yesterday. I am particularly
pleased OF FINE HARDWOOD
AVAILABILITY
that this committee, in charting
new
LOGS
paths to increased peaceful trade
with FOR VENEER
Mr.
BAYH.blocMr. President, last eveRussia and the other European
ning,cooperation
Senators HARTKE and JAVITS and
countries, will work in close
I discussed
the critical problem of exwith our dynamic new Secretary
of Commerce, John T. Connor. cessive cutting of black walnut logs
which
will occur
It is significant that the
President
an- due to the removal of
an the
export
control order by the Secretary
nounced his action during
throbbing
of Commerce.
crisis in Vietnam, for it should
serve as a
our
healthy reminder to those In
who
seediscussions
Eastwe suggested that
of supply of replacement
West trade in unthinking,the
coldsource
war terms,
woodstrade
was isvirtually
that our object in expanding
not
nonexistent in the
United States
and was, in fact, in short
sentimental but the hardheaded
pursuit
worldwide.
supply
of our own economic and
strategic
selfTo fully describe the critical proporinterest.
Less than 3 weeks ago,tions
of our veneer
I introduced
in
quality log supply I
would
the Senate, Senate Joint
like to have
Resolution
36, inserted in the RECORD
a speech by
to establish a high level permanent
Counthe Director of the Forest
Products
cil for Expanded Trade,
Division
composed
of of the Department of
leading private citizensCommerce,
Mr. Thomas C. Mason, enfrom the busi"World Availability
ness, labor, and academictitled
communities
of Fine Hardto
advise the Congress and wood
Logs for
the President
on Face Veneer." This
a continuing basis of "thespeech
extent analyzes
to which the total world supply
and the methods by which
of walnut
logs and other fine hardwoods
trade between
the United States and and
countries
emphasizes
within the dimensions of the
the Communist bloc can
shortage
profitably
we face.
be
expanded in furtherance of
This
the speech
nationalby a respected Depart.
interest."
ment of Commerce official again underIn the past, business leaders
scores the
and folly
Gov- of removing the export
ernment officials have each
quota
and Itocommend
tended
let
it to my colleagues
the other take the lead attention.
in urging innovations in our trade policies
toward
There
beingthe
no objection, the speech
bloc countries. As a result,
was businessmen
ordered to be printed in the RECORD,
in general have remained
confused and
as follows:
uncertain of the guidelines
national OF FINE HARDWOOD LOGS
WORLDofAAILA.sIITY
trade policy, while the Government FOR
has FACE VENEER
been unable to grasp (Speech
the commercial
by Thomas C. Mason, Director, Forrealities involved in the pursuit
of exest Products
Division, BDSA, at the annual
panded trade with the East.spring meeting of the Hardwood Plywood
luncheon,
Mar. 5, 1964, Las Vegas,
What should be a greatInstitute
national
debate has too often beenNev.)
obscured by
RLACK
WALNUT
myth and misconception. Before we will
Coincidence
of growing domestic and forbe able to establish a rational
exchange
eign
for American black walnut
of goods and services with
thedemands
bloc
counlogs has, since 1958, resulted in excestries, we must establishveneer
a
rational
masive drain on the resource.
chinery for the exchangeAsofof ideas,
the endexof 1958, the resource was able
perience, and fact between
own about
busi- 18 million board feet of
to our
provide
ness and Government. veneer logs per year.
The President's committee
use Increased from about 12 milDomestic
represents
in 1958 to 19/2 million in
feettoboard
lionfirst
an exceedingly important
step
continued
and
1962
ward the establishment of such machin- at a high level in 1963.
increased from 21/4 million board
ery. But the explorationExports
of expanded
1958should
to 10/3 million in 1962, and well
feet in
trade with the Communist
bloc
in 1963.
over 14The
million
not be a one-shot affair.
interIn 1962, domestic use and exports comchange of ideas on East-West
trade
bebined were nearly twice the indicated growth
tween business and Government
mustinbe1963 by the Forest Service.
reported late
placed on a permanent basis
that
you who may be interested in
of the
For so
those
President and Congress details,
might Inot
haveonly
copies of two small charts.
annual growth and drain of
be informed of trade developments
These compare
with
veneer-quality
the East but so that business
leaders,black
in walnut: In the one case,
trends of use been allowed to
turn, might be informedhad
of 1960-63
Government
in the other, the trends anticipated
policies on such trade. continue;
as a result of the conservation program.
The development and In
cultivation
of
domestic consumption
1963, estimated
trade relationships is a continuing
were at an annual rate mateplus exports process which will undoubtedly
take
many
the indicated growth.
twice
exceeding
rially
years. Problems whichIfnow
been permitted to continue,
exist,had
this rate
and
taken less than 10 years to
it would
which may in the future arise,
willhave
require
all the growing capital of veneercontinuing scrutiny andexhaust
attention.
walnut trees down to 15 inches
black
For these reasons, quality
while
I wholebreast high. All the larger trees
in diameter
heartedly endorse the President's
formaavailable for cutting, from which the hightion of his study committee,
I believe
logs come, would have been
quality veneer
that Congress has an obligation
place sooner that that. After
exhaustedtomuch
years,onthe only supply of walnut
the effort to expand East-West
about 10 trade
logs would have come from what is
a more permanent, veneer
institutionalized
terminology as in
in forestry
known
basis, and so I urge that
Congress
suptheac-veneer tree size class; in
in an
port President Johnson'sgrowth
goalwords,
of
reach 15 inches in
which
trees
tive East-United Statesother
trade policy
high during the year. The
breastby
diameter
enacting Senate Joint Resolution
36.
of in-growth is less than
indicated volume

